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“PLUG” FOR BIGGER 


Anyheet Control— 
Standard On All Models 


An extra 30 to 60 minutes current consumption every 
day for 365 days a year in many homes, means a big 
addition to load revenues. That’s why it pays to push 
Silex Glass Coffee Makers with the exclusive Any- 
heet Control! 


Anyheet Control Silex not only brews delicious cof- 
fee—it keeps the coffee warm throughout the meal. 
That’s the reason for its importance as a load builder. 
Each electric Silex Glass Coffee Maker installed on 
your lines will add 87 KWH to your domestic load. 
Equipped with Anyheet Control it will add 97 KWH. 
And hundreds of your customers can be easily sold 


It will pay you well to push the Silex Glass Coffee 
Maker. 


Anyheet Control Models from $5.95. Electric Table 
Models, from $4.95. Kitchen Range Models, from $2.95. 





The Silex Co., Dept. P-10, Hartford, Conn. 
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nor rods protect conductors at points of support against flashovers, 
asion and vibration fatigue. Stockbridge Dampers control vibration 
eliminate trouble from that source. Both of these accessories are 
blicable to all types of lines. Here again Alcoa research has helped 


increase the reliability of your operations. 


ALUMINUM COMPANY OF AMERICA 


2134 Gulf Building, Pittsburgh, Pa. 
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OILOSTATIC 


TRANSMISSION SYSTEM 


ILOSTATIC is not offered as a gen- 
eral substitute for the usual type 


with electrification projects, tunnels, 
bridges, railroad embankments, high- 
f conduit construction in which distri- | ways, airports, parks and golf courses; 
ution and transmission circuits are car- _ or in crossing swamps, rivers, lakes and 
ied beneath busy city streets. Rather, it bays. 


offered as a reliable, mugged and flex- 1); active features of OLLOSTATIC: 
ble underground cable construction 
NO DUCTS. NO LEAD SHEATH. NO 


apable of effecting large savings in 
ppropriate applications. 


n open country and for many routes 


VOIDS IN THE INSULATION. 
HIGHER DIELECTRIC STRENGTH. 
GREATER INSULATION STABILITY. 


)@vhere overhead construction would in- 


HIGH CURRENT CARRYING CAPAC- 
ITY. NO PRACTICAL VOLTAGE 
LIMITS. 


Two OILOSTATIC installations, one at 
132 kv. and one at 66 kv. are already in 
successful operation. 


pproaching heavy load centers it can 
bften compete with overhead line con- 
truction. It is particularly applicable 


olve high right-of-way costs and where 
here are physical conditions adverse to 
owers or pole lines. 


DILOSTATIC will solve perplexing 
troblems that may arise in connection 


Our engineering services are always 
available. Inquiries on specific projects 
Founded 1878 


are invited. 
EXECUTIVE OFFICE: Wy PASSAIC, NEW JERSEY 


HAZARD INSULATED WIRE WORKS DIVISION THE OKONITE-CALLENDER CABLE CO., INC. 
New York Boston Seattle Buffalo Chicago Dallas Detroit Atlanta 
Philadelphia Los Angeles Pittsburgh St. Louis Washington San Francisco 


DKONITE QUALITY CANNOT BE WRITTEN INTO A SPECIFICATION 


1938 Marks Our 60th Year of Service 


(BQ THE OKONITE COMPANY 
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piper appears to be such sudden wide- 
spread attention being given to “public 
relations” these days that the casual reader of 
industrial literature might conceivably get the 
impression that the business world had just 
discovered the importance of the subject. The 
public utility industries, however, know per- 
haps better than any other line of enterprise 
how essential good public relations are as an 
insulation against political attack. 


THERE seems to be some tendency, more- 
over, to regard “public relations” as a pro- 
fessional service to be bought and paid for by 
an industry which happens to desire such serv- 
ice, just as it might pay for legal, engineering, 
or accounting services. And in this respect it 
might be well to bear in mind that when the 
client calls in a lawyer to get him out of 
trouble, the difficulty has already occurred. 
Likewise, when a public relations expert is 
called in to prescribe for an industry that feels 
the need for squaring itself with the public, 
the damage, or reason for its embarrassment, 
has already taken place. As the noted Wash- 
ington commentator, David Lawrence, recent- 
ly put it: 


“The best way to find out how to stop 


JAMES BLAINE WALKER 


Cities on the Great Lakes dream of trans- 
atlantic liners at their Water street docks. 


(SEE Pace 547) 
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attacks on business is to explore the basic 
reasons for the attacks. A public relations 
man cannot do more than put in excellent 
form for public consumption a case that js 
already good or bad. He does not create the 
evidence which is to go before the court of 
public opinion, any more than the able lawyer 
can make a good argument to the jury out 
of a damaging set of facts.” 


THAT is why too much confidence should not 
be placed in the price-of-a-good-cigar type of 
argument so widely used in public relations 
literature to justify utility rates. Such a com- 
parison is interesting as far as comparisons go, 
Yet the same man who pays outlandish sums 
for his cigars might still not be impressed 
about the reasonableness of his utility rates 
per se. This would be especially true if he had 
other reasons to believe that his utility serv- 
ice could be furnished to him cheaper under a 
different system of management. Indeed, he 
might not be altogether pleased about having 
attention called to what a spendthrift he is for 
nonessentials, as compared with vital needs 
for his family. 


* 


short, the “public relations” job will be 
best and most thoroughly done when the 
customer is convinced that, in terms of his own 
selfish interest, he is getting more for his 
money under the present industrial set-up than 


under any other arrangement. The industry 
that can get that message over with its patrons 
has nothing to fear even if pure Havana cigars 
should be selling for a dime a dozen. 


One obvious method for showing the merits 
of the existing set-up in the American elec- 
trical utility industry, for example, is to com- 
pare it with different arrangements, prefer- 
ably in foreign countries where the expefi- 
ence has been going on long enough to dem- 
onstrate such factors as technical progress, 
quality of service, government subsidy, tax ex- 
emption, and so forth. Government ownership 
is only one standard. There is yet a third al- 
ternative which is rarely compared. It is the 
compromise between public and private own- 
ership—the “middle way”—the nonprofit co- 
6perative. In the United States, the electric 
codperative movement is too young and too 
restricted in scope to lend itself as yet to such 
study. But abroad we find examples of exten- 
sive “codperative” operation in the field of 
utility service. 
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Everything in approved fire protection 
equipment including carbon dioxide 
extinguishers made by C-O-Two Fire 
Equipment Company and sold by Pyrene. 


Surveys and Estimates made anywhere 


without charge or obligation. 


ryrene Tl anufacturing Compan 


NEWARK NEW JERSEY 


ATLANTA CHICAGO 
KRANSAS CITY eine SAN FRANCISCO 
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PAGES WITH THE EDITORS (Continued) 


AND so in this issue we present an article on 
the power “codperativas” in the Argentine by 
Louise C. Mann. Miss MANN is foreign 
traveling correspondent for the New York 
Journal of Commerce. She is also a regular 
contributor to the Boston Transcript, and 
other periodicals. 


¥ 


I T is generally expected that President Roose- 
velt will make some attempt in the near 
future to bring up the controversial St. Law- 
rence seaway proposal—possibly at the next 
session of Congress. But first of all there 
will have to be a treaty drawn up and at least 
some evidence that the Dominion of Canada 
will approve. Last spring Secretary of State 
Cordell Hull submitted to Ottawa a “protocol” 
(which is diplomatic language for a prelimi- 
nary draft of a treaty) covering the Great 
Lakes-St. Lawrence seaway. Since then there 
have been indications that the Province of On- 
tario, without whose approval it is doubtful if 
any ratification could be obtained in the Do- 
minion, is not inclined to undertake the sub- 
stantial commitments to power development 
which such a treaty would entail, nothwith- 
standing the “deferred payment” feature added 
for Ontario’s special benefit. 


RECENT events in our own political arena 
also raise serious question as to whether our 
U. S. Senate would be any more disposed to 
ratify the new proposal than it was when it 
defeated the Stimson-Bennett agreement in 
1934. Some day, probably, there will be a 
Great Lakes-St. Lawrence waterway, and it is 
quite likely that some day the incidental hy- 
droelectric power will be developed en route. 
It is all a question of time and relative de- 
mand. The waterway feature, unfortunately 
for clear understanding of the issue, is being 
used more or less as a protective coloration by 
those treaty proponents who are primarily 
interested in water power. 


STANDING apart from all consideration of 
hydro power and squarely on its own economic 
feet, the waterway project might be deferred 
to an indefinite future. Such at least was the 
view expressed in a carefully prepared re- 
port made several years ago by Dr. Harold 
G. Moulton of Brookings Institution—a study 
which has never been convincingly disproved. 

3ut with the possibility of developing over a 
million potential horsepower of hydroelectric- 
ity (presumably through the medium of pub- 
lic ownership), it is not surprising that the 
prevailing administration at Washington is 
going to do all it can to keep the St. Law- 
rence proposition alive. In any event, it has 
come to be regarded among Washington ob- 
servers as “an administration pet.” 


¥ 


ECAUSE of the more recent controversy over 
an attempt to put a public ownership sec- 
tion in the new state Constitution of New 
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LOUISE C. MANN 


How do the electric codperatives of the Ar- 
gentine stack up as efficient public servants? 


(SEE Pace 556) 


York, it is not unlikely that the St. Lawrence 
will flare up as an issue in the current gu- 
bernatorial campaign in that state between 
Governor Herbert H. Lehman and his Republi- 
can adversary, District Attorney Thomas E. 
Dewey. In any event, the St. Lawrence pro- 
posal promises to be a timely topic for weeks 
to come. Accordingly, the editors of Pusuc 
Uriities FortNicHTLy have arranged to pre- 
sent several up-to-date articles on the subject 
in this and forthcoming issues. The first article 
is a broad description of “Champlain’s Sea- 
way Dream,” beginning page 547. 


JAME s Biatne Watker, author of this 
opening instalment of our St. Lawrence series, 
is well known to readers of the FortNicHtiy 
for his Jong and distinguished service as sec- 
re‘ary of the National Association of Railroad 
and Utilities Commissioners, and is now in 
private practice as a transit consultant in New 
York city. 


¥ 


11K remaining article in this issue was con- 

tributed by a member of the staff of 
Pusiic Utinities Fortnicutiy. It is an 
analysis of various regulatory decisions af- 
fecting the gas industry which have been 
handed down by the courts and commissions 
during the last year or so. This was prepared 
by our legal expert, EttswortH NICHOLS. 


THE next number of this magazine will be 
out November 10th. 


Nar OMiEGur- 
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/ WASHINGTON GAS LIGHT COMPANY reports 
NEW KARDEX “CUSTOMER CONTROL” PLAN 


INSTRUMENTAL IN SECURING $125,000 OF 


, THEIR TOTAL APPLIANCE SALES... 


The Washinkton Gas Light Com- 
pany’s KardeX “customer control” 
7o ardex ¢ inets and 200,000 





forms ther with 3 
supplies comprise their new system. 
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ITH 28 salesmen responsible for 96,000 

customer-contacts Washington Gas 
Light Company had to have an efficient and 
controlled customer sales record. Now, in 
ONE record is what previously required four. 
They are saving time in posting and refer- 
ence. They added, with the aid of this Kardex 
record, $125,000 to their total appliance bus- 
iness the first year alone! 
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"CUSTOMER CONTROL” RECORD 








Asingle 6’x7%” fold-over Kardex form inserted rte 








into 6’x4” Kardex pockets supplies all the neces- 





sary information for close follow up of each cus- 10/7 


IE: 





tomer. This record, (shown at right) describes 








the condition of all spemesces used by each cus- 
tomer. Entries of call dates, and sales literature 








mailings, are poner to it from the salesman’s 
follow up card. 
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VISIBLE MARGIN SIGNALS 











The celluloid-protected visible margin quickly 





























flashes sales possibilities. Different colored sig- \ 
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nals placed in the right hand margin designate 
prospects for appliances: ranges—blue; water 
eaters brown; refrigerators— black; and house 
heating—black and white. An orange signal 
moves along the 1 to 31 scale showing date for 
current follow up or call back. 


“C” at the left is for “campaign” and is signalled by appliance 
colors to receive the next campaign follow up. 


Iv COSTS NOTHING TO INVESTIGATE and you stand to gain 
much, so send the coupon today for full information on how 
to invigorate your sales force, make extra profits, and increase 
customer satisfaction, all by modernizing your sales record sys- 
tem and making it a “customer control”! 
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BUFFALO, NEW YORK 
BRANCHES EVERYWHERE 
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THIS IS THE FIRST OF A “’SUCCESS STORY” SERIES 
Untold hundreds of others repose in our files. Let these 
experiences be the background of your new sales records. 


MAIL THIS COUPON for complete details on “How you 
can increase your appliance sales and service loads’’ 
FSB BBB BBB BBB BBS ese 
g Remington Rand Inc., Buffalo, N.Y. Dept. U 1027 g 


g Please send full details, without obligation, on increas- § 


ing our appliance sales and service loads. a 
RAIA Sone se yet eraee tr ys! Peg RCE» ~ 

a 
UE Se ski ciiks Ags dla nei ohdeee nen cndee ae eted 3 
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GAS METERS AND TOOLS ARE 
FULLY PROTECTED IN A BODY 
DESIGNED TO CARRY THEM 





y pub- 
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The 3979 body provides a place for all pipe, pipe 
fittings, gas meters and tools needed for installation 
and service. The easy accessability of the compart- 

gs ments reduces the installer’s time to a minimum in 
king handling and removing the material. Tool replacement 
costs are reduced when methodical loading prevents 
them from moving about and protects them from the 


iting 


it in 
weather. 


‘om- 
The body illustrated will accommodate sixteen type 


5-L and six type 10-L gas meters. The number of gas 
nds, meters carried in our bodies varies from four in the 
y of coupe deck tray to forty in the larger units. We manu- 
' facture gas line construction and maintenance bodies 
r to complete with air compressor and compartments for 


yrin- 


air tools. 


Largest Exclusive Manufacturer of Standard Utilities Equipment for Motor Vehicles 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MonTAIGNE 





“A yardstick is three feet. TVA made its mistake in 
trying to give it three heads.” 


¥ 


“Corporate bigness in itself is nothing to be frightened 
of. This is a big country. We need big tools.” 


» 


“The coming of fluorescent lighting seems assured. 
It will be 15 times as efficient as present methods.” 


5 


“The telephone industry has always progressed with 
the times and anticipated public requirements before the 
public realized what they wanted.” 


¥ 


“Mr. Roosevelt is in a position to understand the diff- 
culties of President Benes. Look at the trouble he is 
having with the Sudeten Democrats.” 


5 


“No matter in what direction you look at our national 
life you may be sure some ‘commission’ has made a ‘study’ 
and found ‘conditions shocking.’ ” 


¥ 


“In my opinion, the so-called interstate commerce 
clause of the Constitution has not only been perverted but 
prostituted and utilized to extend the authority of the 
Federal government into fields in which it is forbidden 
to enter.” 


» 


“The whole atmosphere of a commission rate inquiry 
is that of a judicial tribunal, aided and abetted by so- 
called opinion experts who seem willing to testify to any- 
thing for large fees, without fear of the pains and perils 
of perjury.” 


¥ 


“Any invasion of our free, competitive system of Amer- 
ican broadcasting from any quarter whatsoever will meet 
with all the resistance at my command, and I believe with 
the resistance of the people who own and use the 30,(00,- 
000 radio sets operative throughout America. . .” 


12 
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Burroughs 


FOR 
PUBLIC 
UTILITIES 


Burroughs has made an intensive 
study of Public Utility account- 
ing, and has developed many new 
machines and features affording 
a wide range from which to select 
exactly the right equipment to 
meet the requirements of the 
various accounting jobs. The 
Burroughs representative is fully 
qualified to discuss these new 
developments with you, and to 
show you how other utilities are 
using them to advantage. For 
complete information, call the 
nearest Burroughs office, or fill 
in and mail the coupon below. 


| Public Utilities Division 
Burroughs Adding Machine Company 
| 6296 Second Bivd., Detroit, Michigan 


| | have checked below, the subjects on l 
| which I would like complete information. ! 


jto 2 Se 25° Se 


| Name 





| 
| Title__ 


| Address__ 


L. 








A few of the accounting jobs on 
which Burroughs can help you 


CUSTOMER ACCOUNTING 


All of the commonly used plans for Cus- 
tomer Accounting—Stub, Combination Bill 
and Ledger, Register Sheet, and Dual—are 
handled most efficiently on Burroughs Pub- 
lic Utility Billing Machines. 

The continuous development of machine 
features to speed up and simplify utility 
billing has made Burroughs the outstanding 
choice for this type of work. Approximately 
85% of the utility companies in the United 
States having mechanized billing systems 
are using Burroughs machines. 


STATISTICS 


Burroughs offers a number of Jow-cost plans 
for obtaining vital statistics, such as Revenue 
by Classifications, Rates, Customers, etc. 


GENERAL ACCOUNTING 


For Material and Supply Records, Labor 
Distribution, Accounts Payable, Payroll and 
Pay Check Writing, Operating and General 
Ledger Posting, Continuing Property Rec- 
ords, and other general accounting work, 
Burroughs offers a wide range of machines 
that permit the handling of these jobs to 
suit individual utility requirements. 


BILL RECEIPTING AND CASH CONTROL 


Several methods of bill receipting afford 
triple protection. They protect the utility, 
the customer, and the cashier. 


MISCELLANEOUS 


For the miscellaneous figuring and writing 
jobs in Public Utility offices, Burroughs 
or a complete line of Calculators, 

sk Model Adding and Bookkeeping Ma- 
chines, and Typewriters. A variety of Cor- 
rect-Posture Chairs that meet the exact 
requirements of the executive, the cashier, 
ret the general office worker safeguard 
health and increase efficiency. 


MAIL THIS COUPON FOR FULL DETAILS 
ON ANY OR ALL OF THE ABOVE SUBJECTS 
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“While it is the distinct duty of government to contro] 
and regulate all public business, it is equally true that 
government must pursue a policy of hands off so far as 
private business is concerned.” 


¥ 


“Parts of the [electric] industry are suffering acutely 
from appendicitis. The appendectomy should come first: 
the minor operations, to complete the job of making the 
industry healthy, may come later.” 


¥ 


“Municipal ownership to be successful—and it can be 
successful—should be carried on so that the rates are fair 
and reasonable, covering the cost of operation, debt sery- 
ice, and reserves for future needs.” 


¥ 


“State-owned and state-controlled monopolies have the 
same weaknesses and defects as privately owned and 
controlled monopolies. They tend to perpetuate the status 
quo, if not to lower the standard of living.” 


al 


“In the past ten years the annual household bill [in the 
United States] has increased only $4.62 while the annual 
use has increased 349 kilowatt hours, Thus, the addi- 


tional use has cost 1.32 cents per kilowatt hour.” 


5 


“.. the [TVA] investigation has backfired, and the 
power interests which thought they saw in it an oppor- 
tunity to undermine public confidence in the TVA pro- 
gram have been among those most horribly scorched.” 


* 


... the amount of light used in the average home— 
after fifty years of selling of light—is only about 10 
per cent of that which it should be according to recog- 
nized standards for the preservation of eyesight of the 
members of the family.” 


“ 


¥ 


“Seems as if it’s almost impossible to bring up any 
subject without finding either Benjamin Franklin or the 
Chinese mixed up in it. Take gunpowder, electricity, 
printing presses, poetry—what have you got? You've 
got either Benjamin Franklin or the Chinese.” 


¥ 


“Labor has had much to contend with. And the list of 
its grievances has been, and still is, dark and long. But 
today, though it does not yet realize this, labor must con- 
tend with a power—and I do not refer to communism— 
which is more dangerous and more destructive in its pos- 
sibilities than anything it has met in the past.” 
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Out for the day — while the range works away, 
Haking perfect cookery easy as play 


BECAUSE every factor in the gas industry has looked forward, worked forward, 
oved forward steadily. The utility companies have brought gas to more and more millions 
f homes. The range manufacturers have transformed their product, added immeasurably to its 


pearance and its efficiency. The equipment manufacturers have given their enthusiastic support, 


pplied mechanical innovations which made rapid progress possible. »* Robertshaw is proud 


ohave had a share in this great promotional movement, to have actively promoted not just 
eat control but the modern range which it helped to create. The future will bring new oppor- 


nities to us all, and Robertshaw will continue to help the industry make the most of them. 


The Robertshaw engineering | staff 
stands ready to assist in the working out 
of any problems which relate to heat 
control and its effective employment. 


ROBERTSHAW 


THERMOSTAT COMPANY 


YOUNGWOOD PENN 
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THREE TYPES - > 


No matter what your heating requirements are, 
you may safely specify “Grinnell Thermolier.” For 
eighty years of heating experience are back of 
Thermolier’s three types and thirty sizes. Thus each 
Thermolier installation is ‘tailor-made’ to fit the exact 
requirements of an individual building and an indi- 
vidual heating condition. Each model, each size, em- 


bodies the exclusive Thermolier Internal Cooling Leg 


GRUNNINSIBIE 


THE UNIT HEATER WITH 


INDUSTRIAL TYPE 


* THIRTY SIZES 


which continuously drains “lazy water,” keeps d 
of the heater working, all of the time . . . plus thirteet 
other exclusive Thermolier features. You can cout 
on heating satisfaction and fuel savings whereve 
you install Thermoliers. Write for the Thermolier Cate 
log. Grinnell Company, Inc., Executive Offices 
Providence, Rhode Island, Branch offices in, 


principal cities of the U. S. and Canada & 


HIERMOLIER 


14 POINTS OF SUPERIORITY 
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What 5 back of 
COLLIER’S SERVICE ? 


sixth .. 
STANBOLMIWY, 


It's a long road that has no turning, but that 
best describes the way Barron Collier has 
guided Car Advertising straight down the 
road to volume sales for the advertiser and 
sustained revenue for your spaces. The 
long road still lies before us, straighter and 
more shining than ever before, presaging 
increased volume for the advertiser and 
more income for you. 


BARRON G. COLLIER, Inc. 


745 FIFTH AVENUE, NEW YORK 
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GOOD 
INSULATORS 


[Vv] 


Insulators are only as good as the 
experience and workmanship put in- 
to their production. 


Our product is produced by men 
of the greatest experience to be 
found in the industry. 


VICTOR made insulators are Goop 
INSULATORS. 


Catalog on request 


Victor Insulators, Inc. 
Victor, N. Y. 








PIPE LINE SUPPLIES 


Goodman Stoppers 
Gardner-Goodman Stoppers 
Goodman-Peden Stoppers 
Goodman Cylindrical Stoppers 
Bags—Rubber, Canvas Covered 
Plugs, Service & Expansion 
Pumps 
Masks 
Brushes 
Tape—Soap & Binding 


Catalogue mailed on request. 


SAFETY GAS MAIN STOPPER CO. 


523 Atlantic Avenue 
Brooklyn, New York 











RelE HI-PRESSUR 


contact INDOOR SWITCH 


Years of successful experience with 
Pressure contacts on outdoor equipme 
has proven their advantage and effectiv 
ness. Their application to the Ty 
“HPS” Indoor disconnecting  swit 
shown above has resulted in much high 
efficiencies along with easier operati 
Concentrated contact area under hif 
pressure assures a clean metal to met 
contact at all times. 


All switch parts are non-ferrous, brushe 
and lacquered for appearance. Note th 
all switches have double blade constru 
tion for strength and rigidity. 











- 
RAILWAY& INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
Sales offices in principal cities 
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Rate Changes! 


THE ONE-STEP METHO 


OUT IEE 








OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The 100 cu. ft. of gas billed are entered on the adding machine. A tape is 
prepared of all items and a consumption total accumulated, which serves as a 
control. At the same time—by this single operation—the bill count for each 
100 cu. ft. of gas step is made by the electrically controlled registers. 











A continuance of frequent rate changes, and the pressing need 
for current data on customer usage is causing many Operating 
and Holding Companies to use R & S One-Step Method for 
analyses, and compilations required for scientific rate making. 
Costs have been greatly reduced. 


Estimates promptly submitted. Such marked savings that analyses now can 
be carried on currently for much less than former cost of periodic studies. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 
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HE DESERVES MAXIMUM EYE PROTECTIO 








ai ee 
and Thal Means—SUPER- DREDNAUT GOGGLE 


With Super-Drednaut Deep Curve Lenses 
and Non-Rubber Headband 


He deserves the best eye protection that money can buy. Fortify him against possibl 
serious eye injuries by supplying him with Super-Drednaut Goggles, fitted with deg 
curve or Toric-Form lenses that provide greater strength, greater resistance to ha 
blows than any other form of lens—in short, a Goggle that provides MODERN a 
MAXIMUM eye protection. 


Super-Drednaut Goggles are further equipped with our Not 
Rubber Headband, which provides greater comfort to tht 
wearer. It cannot be injured by over-extensio 
will not stretch out of shape—stays adjusted fog 
keeps and is not affected by perspiration, oil 
grease, 


You can have all the well known features | 
Super-Drednaut Goggles plus the exclusive a 
vantages of the Super-Drednaut Non-Ruble 
Headband at no increase in price. 


Order a Super-Drednaut ensemble now 4 
see your men go for it. 


THE SAFETY EQUIPMENT SERVICE COMPAN 
Buel W. Nutt, President 1228 St. Clair Avenue, Cleveland, 0 
Manufacturers of a a ee Line of Accident-Prevention Equipment 
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ow to Save 


Make-up 


and Boost Turbine Hours 





Over half the power generated 
for industry in America comes 
from turbines using Gargoyle 
D.T.E. Oil Light. Socony- 
Vacuum’s experience with over 
9,000 turbines helps find oper- 


ating economies 


ne LENGTH OF SERVICE and turbine 
hours per gallon of “make-up,” no tur- 
bine oils measure up to Gargoyle D.T.E. Oil 
Light. That is why more than half the coun- 
try’s turbines rated 5000 kw. and over use 
them exclusively. This wealth of turbine 
operating experience Socony-Vacuum 
places at the disposal of your men. 


Socony-Vacuum has “kept cases” on tur- 
bine operation. This experience is made 
available without cost to turbine men. 
Pamphlets prepared on this subject will be 
sent at your request. In addition, see the 
new movie called “The InsideStory,” which 
reveals exactly what Correct Lubrication 
does. Just write to the nearest Socony- 
Vacuum office for these aids. 


“72 Years of Experience Cailing”’ 


That is what the chief of a great utility 
wrote to one of his station superintendents. 
For when the Socony-Vacuum Represen- 
tative calls on you, he brings to your prob- 
lems the greatest experience in the oil busi- 
ness. Many operators find this experience 
helps them tochalk up records for efficiency 
and economy. Why not make sure to see if 
our man has something you can turn to 


your advantage? 
F ascnN 
ar | 


OIL COMPANY, INCORPORATED 


STANDARD OIL OF NEW YORK DIVISION © WHITE STAR DIVISION - LUBRITE DIVISION - MAGNOLIA PETROLEUM COMPANY 


HICAGO DIVISION - WHITE EAGLE DIVISION © WADHAMS OIL COMPANY © GENERAL PETROLEUM CORPORATION OF CALIFORNIA 


MAKERS OF MOBILGAS, MOBILOIL, GARGOYLE INDUSTRIAL LUBRICANTS 
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THE ROPE THAT 
PASSES EVERY TEST 


AMCO 


“ALL WEATHER” MANILA ROPE 








MERICAN 


INN, RICAN 


nore renee, | 
caroe_vemn 
PROD,UGIsS 
Brookly™, anil 


MANU 


West Sts., 


Noble & 





Just Published— 


Wilson, Herring and Eutsler's 


STATEMENT OF OWNERSHIP 


Statement of ownership, management, circulation, 
etc., of Public Utilities Fortnightly, published bi 

P U B L I C U T I L I . y ¥ weekly at Baltimore, Md.; required by the Act 

of Congress of August 24, 1912, 
R E; G U L AT I O N Publisher: Public Utilities Reports, Inc., Wash- 
ington, D. C. 
571 pages, $4.00 Editor: Henry C. Spurr, Rochester, N. Y. 
Managing Editor: None. 


N analysis of the nature, extent, and problems of e ce aay Manager: A. S. Hills, Washington, 


public utility regulation in the United States, Owners: (Names and addresses of individual 


with emphasis upon the expanding role of the Federal owners, or if a corporation, its name and addresses 
‘ a "i ‘sbee ‘ of stockholders owning or holding 1 per cent of 
Government in the regulation of public utilities, its more, of the total amount of stock.) Publi Uti 
ou tas . * * i ties Reports, Inc., Washington, D. C.; Owen 
activities in undertaking power projects and pro Young, New York, N.Y<; Orlando B, Willer, 
moting rural electrification, and the issues involved New York, N. Y.; Philip H. Gadsden, Philadel: 
. | hi h phia, Pa.; L. R. Nash, New York, N. Y.; William 
in governmental ownerships. The well-rounded treat- J. Hagenah, Pittsburgh, Pa. 
ment and critical viewpoint will be of aid to all who Known bondholders, mortgagees, and other 
i i i security holders owning or holding 1 per cent of 
are interested in evaluating the present status of ae arte otal’ baat ak. bea ae 
public utility regulation, its strengths, weaknesses, other securities are: None. 


and significance for privately-owned industry. PUBLIC UTILITIES REPORTS, INC. 
A. S. Hills, Business Manager 


Order from Sworn to and subscribed before me this 22nd 
day of September, 1938. 
Elsie P. Dameron, 


Public Utilities Reports, Inc. Notary Public 
ission expires 23, 1938. 
Munsey Bidg. Washington, D. C. (My. commission expires October ) 
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GM TRUCKS and 
TRAILERS 


V2 TONS TO 15 TONS 














Only GMC offers such an infinite variety of models, 
wheelbases, tire options, axle ratios in both trucks 











iIP es S : S se - 

e . and trailers, at the same time giving users a choice 

ulation, Sue at - . x 

ed between conventional or cab-over-engine types. 
See GMC for the answer to ANY haulage problem. 

_ Our own Y. M. A. C. Time Payment Pian assures you of lowest available rates 

¥; 

ington, 

ividual 

dresses 

ent or 

Utili- 


en D, 
‘illeox, 
iladel- 
/illiam 





other 
ent of 
28, Of 


INC,, 
T 


22nd ‘ Developed one utility line nl by GMC | i 
| 5 “MA N CA engineers, Bult entirely in GMC shops. 
om, 


“i GENERAL MOTORS TRUCKS & TRAILERS 


ERAL MOTORS TRUCK & COACH @ DIVISION OF YELLOW TRUCK & COACH 
JFACTURING COMPANY « PONTIAC, MICHIGAN AX CGAK 
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A set-up for meeting 
special requirements in strand 


HEN special characteristics are required in strand, the place to 

begin is at the open-hearth furnace. The complete. integration 
of all manufacturing operations under Bethlehem’s system of control, 
beginning with steel making and following through all subsequent 
phases, is an important factor in making strand to meet special 
conditions. 


BETHLEHEM STEEL COMPANY 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 


Public Utilities Fortnightly 





lain 


And that's exactly 

what Kinnear Roll- 

ing Doors do! Coiling 
compactly above the open- 
ing, they save valuable, usable floor and wall space. They save time and 
labor costs by raising conveniently over ground obstructions — and by 
being counterbalanced for smooth, easy, rapid operation. And they cut 
maintenance costs in a number of ways! Rugged all-steel construction in 
itself means extra years of dependable service! But in addition, Kinnear 
Rolling Doors will not sag, warp or pull apart ... and they give extra 
protection against fire. They are built throughout to withstand all the 
common hazards.® These and many other savings—plus the fact that 





every Kinnear Door is custom built for easy, economical 
installation in the particular opening for which it is 
intended — make Kinnear Rolling Doors outstand- os 


ing in door economy ! Kinnear Rolling Doors 
can be opened or closed 
at the mere touch of a 
button—from any number 
* In case of accidental damage, all Kinnear Door of convenient points! Kin- 
parts are always available, and can be easily near Motor-Operated Roll- 
and economically replaced. An added benefit ing Doors are the las 
made possible by Kinnear's reliable, nationwide word in door effi- 
organization! : ciency and economy! 


THE KINNEAR MFG. CO. 


2060-80 FIELDS AVE. COLUMBUS, OHIO 
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P. U. R. DIGEST 


CUMULATIVE 


A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
United States Circuit Courts Si 
ol meeale SIMPLE 
COVERING Ueideail Gates Pitetrict Courts ALPHABETICAL 
FIFTY YEARS State Courts CLASSIFICATION 
Federal Regulatory OF SUBJECTS 
AN EXHAUSTIVE Commissions = So pliciell eae 
hater ate State Regulatory Commissions A GREAT REVIEW 
Insular and Territorial Regu- Je 

latory Commissions A GREAT SERVICE 


A SHORT CUT 


THE LAW 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D. C. 
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RED INK on the balance sheet may get there through 
many causes, but one unfailing source of red ink is un- 
checked diversion of current. That diversion exists is no 
longer a debatable subject. That C-B equipment effectively 
terminates such losses is likewise undebatable—it has 
conclusively proved its value over and over in scores of 


thousands of installations. 


Consult the C-B Technical Staff on the application of 
time-, labor- and money-saving C-B equipment to present Ask Sox iabsemebion 
or contemplated installations. This service is available to about Corcoran-Brown 
utility engineers without cost or obligation. Write today facilities for the pro- 
ti f i 
for details and bulletins 57, 58A, 60, 61, 62 and 63 for duc siasainaeallbin nina 
equipment to meet your 
complete data on C-B Meter Test Devices; Meter En- individual requirements. 


closures; Meter Service and Entrance Switches; Range and 








Water Heater Switches; Disconnect Switches; Meter Cab- 


inets, and other products. 


Electrical Department 
CORCORAN-BROWN LAMP DIVISION 


THE ELECTRIC AUTO-LITE COMPANY 


4900 Spring Grove Avenue Cincinnati, Ohio 
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CONFIDENCE.. 





Confidence in Darling Products is characteristic. We The | ec 

2 z e large arrel oO 
who make them believe that Darling Gate Valves and the Darling Hydrant 
Fire Hydrants are just about as fine as could be de- incomes 0 pee 
: Tr ee supply of water — 
sired. Our customers are steady customers—which in- and there are many 


dicates that they share our opinion. other advantages. 





Darling Valves and Hydrants justify this confidence. 
They afford trouble-free service over long periods of 
time. Performance of this kind pays dividends in 
reduced maintenance costs. 


Have you particular problems in regard to valves or 
hydrants? The nearest Darling representative will be 
glad to talk them over with you—no obligation, of 


course. 


Darling Valves 
are the choice of 


Darling Valve & Mfg. Co. z Don parton 
Williamsport, Pa. 


Representatives in: 


NEW YORK PHILADELPHIA OKLAHOMACITY HOUSTON 
PITTSBURGH TOLEDO EVANSTON, ILL. 


DARLING 


Gate Valves and Fire Hydrants 
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Sy Half a Century of Achievement 


company was established, the world has seen 


ik the fifty years that have elapsed since this 


the storage battery grow from little more than 


4 a piece of laboratory equipment, to one of the 
x I most important adjuncts of our complicated 
modern existence. 
CHLORIDE And throughout this entire period, the Exide 


B ATTERIES Chloride, as one of the earliest types of batteries 
produced by this company, has held its enviable 
position of leadership in the field of stationary 
service. 


We have 1 i 

veh tical = ew peat THE ELECTRIC STORAGE BATTERY CO. 
played by Exide Batteries in our 
everyday life. Write for a free copy. 





The World’s Largest Manufacturers of Storage Batteries 
for Every Purpose 


PHILADELPHIA 


Exide Batteries of Canada, Limited, Toronto 























Sangamo Meters 
in “ and —" 
Mountings 


Sangamo modern me- 
ters, whether singlephase 
watthour meters—com- 
bination singlephase watthour meters and time- 
switches, with either single or two-rate regis- 
ters—or two-element watthour meters—all are 
designed for modern "A" and "S" mountings. 


Nodern Meters for Modern Loads! 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 


This page is reserved under the MSA PLAN ( Manufacturers Service Agreement) 





Public Utilities Fortnightly October 27 





Does a year’s work niver ‘aee-reueieia a 


in THREE WEEKS! 


A Service that Serve 


@ Low Unit Costs 
e@ Widely Available 
@ Highly Trained Men 


@ Good Will Builders 


Always use dependable Davey Servid 


How E. T. L. speeds endurance tests 


for electric range oven thermostats. DAVEY TREE EXPERT CO. KENT, 0 


DAVEY TREE SERVIC 


Specifications in current use for 
electric ranges require the oven tem- 
perature control device to withstand 
an endurance test of 50,000 cycles 
of operation . . . with normal elec- 
trical load and at a temperature 
setting of 500 F. 














The completion of this test would 
take more than a year, if the thermo- 
stat were operated normally in the 
range. Hence Electrical Testing 
Laboratories devised the test set-up 
pictured above, which heats, cools, 
and counts cycles automatically to 
complete the test in less than three 
weeks. 


For more than forty years E. T. L. 
has been finding the facts of quality 
by test for utilities and manufac- 
turers. Now, with greater facilities 
than ever, our possibilities for ser- 
vice are likewise greater. 


ELECTRICAL 
TESTING 
LABORATORIES 


East End Avenue and 793th Street 
New York, N. Y. 


Esteblished 1857 
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ROYAL PRESE 





| 
with MAGIC MARGIN 


Most Amazing Typewriter Feature Ever Presented! 
FROM EVERY POINT OF VIEW Royal’s New No. 1 is 


the greatest typewriter ever produced! It is truly a reve- 
lation in modern design and performance. The beauty of 
its graceful, sweeping lines . . . MAGIC Margin... 
the wide variety of its advanced Features of the 
Future ... its smooth, quiet, well-nigh effortless opera- 
tion ... all contribute toward making this New Easy- 
Writing Royal a masterpiece of mechanical perfection. 
Give it THE DESK TEST .. . Judge its value in terms 
of results! Compare the Work! 

*Trade mark. 

AN AMAZING INVENTION! Revolutionary . . . Here is dramatic 
proof of Royal’s constant progress! No more setting of margins 
by hand! On Royal’s New No. 1, and only on this typewriter, the 
operator merely positions the carriage—MAGIC Margin does the 
rest, automatically! 


No fuss! No fret! Click—it's set! 
Copyright, 1938, Royal Typewriter Company, Inc., 2 Park Ave., New York. 





MORE THAN EVER 
WORLD’S NO. 1 TYPEWRITER 
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52,332 MILES 
TO THE TOP OF PIKES PEA 


Chevrolet 1'/2-Ton Model, in Longest 

Truck Test Ever Observed by the 

A.A.A., Again Proves Its Economy, 
Stamina, and Reliability. 





There's a thrilling story in the achievements of a standard Chey- 
rolet 114-ton truck on its officially observed test run, touching 
every state of the union, plus Canada and Mexico, covering 
53,825 miles—equivalent to twice around the world—in 70 davs’ 
running time. 

But truck buyers want facts, not thrills—so look at the figures 
officially certified by the Contest Board of the American Automo- 
bile Association (Sanction No. 3562). 


Chevrolet Long-Distance Safety and Dependability Truck Run 


DETROIT, OTTAWA, MEXICO CITY, MIAMI, SAN FRANCISCO 
NEW YORK, SEATTLE, PIKES PEAK, DETROIT 


Start, Detroit, January 11, 1938. Finish, Detroit, July 5, 1938. Total test miles, 53,825, 
Net running time, 1660 hrs., 55 min. Average speed, 32.41 m.p.h. Gross weight, 9260 lb. 
Miles per gallon, 15.37. Ton miles per gallon (gross weight), 71.16. Gasoline cost per mile 
(at 20.1¢ per gallon average), $.01312. Gasoline cost per ton mile, $.00283. Miles per 
quart of oil consumed, 1320. Total lubrication cost, $43.38. Mechanical work, periodical 
inspections, and replacements (including six tires and tubes at $150.00), $204.98. Total 
cost (gasoline, oil, lubrication, replacements, including tires), $994.01. Total cost per mile, 
$.01847. Total cost per ton mile (gross weight), $.00399. Miles on original set of tires before 
replacement, 32,936.8. Water added to radiator, 11 qts., 134 pts. Time of test run with 
full load to summit of Pikes Peak, after 52,319.7 miles of test driving, 61 min., 41-2/5 sec. 
for the recognized 1214-mile Pikes Peak Highway Race Course. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, 
DETROIT, MICHIGAN 


“ae 
CHEVROLET TRUCKS 


“THE THRIFT-CARRIERS FOR THE NATIO 
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EXCEL IN BEAUTY— SPEED — ECONOMY 


Gy Nbc need 


ELECTRIC RANGES 


Famous for their Smart, modern de- 
sign—Gleaming white porcelain enamel 
finish—Speedy surface units—‘“Equal- 
ized Heat” oven with automatic tem- 
perature control — Built-in 6-quart 
Handy Cooker—Oven thoroughly insu- 
lated with Fiberglas—Large storage 
compartments ~— Roomy warming 
drawer. 


A. J. LINDEMANN & HOVERSON CO. 
MILWAUKEE WISCONSIN 














PORTABLE ELECTRIC J Gaus 
TOWSON, MARYLAND 
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An Elliott condenser and the Elliott ejector unit that wor 
with it, make a team that’s tough to beat. They are de 
signed for each other and for the job they have to perfom 


r 
up pr 


CY 20,000 kw. turbine for Ohio Edison. The ejector show 


The surface condenser shown above is typical of Elliot 
production. It is an 18,200 sq. ft. unit, built to serve 


with it is a twin two-stage unit with surface type inter 
and after-condensers, such as is dependably. maintaining 
vacuum on many surface condenser installations. 


In meeting your specific conditions, use the skilled 
cooperation of Elliott engineers. Write us. 


ELLIOTT COMPAN 


Heat Transfer Department, JEANNETTE. PA 
District Offices in Principal Cities 


Ss Se ee ee ee ee ee ee 


C-370 


CONDENSERS and STEAM JET EJECTOR! 
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Attilities Almanack 








a4 OCTOBER = 





{ Canadian Independent Telephone Association ends meeting, Toronto, Ontario, 1938. 





Vipera. Electrical Manufacturers Association concludes annual meeting, Chicago, 
i 





1 Coa tose Water Works Association, California Section, concludes convention, Riverside, 
i 








{ South Carolina intepyniese Telephone Association will convene for session, Columbia, 
Mo., November 10, 11, 1938. 














{American Water Works Association, North Carolina Section, convenes for 
session, Greensboro, N. C., 1938. 





eS NOVEMBER eS 





{ The Institution of Gas Engineers convenes for session, London, England, 1938. 





{ American Petroleum Institute will hold convention, Chicago, Ill., November 14-18, 1938. 





{ Virginia Independent Telephone Association convenes for session, Richmond, Va., 1938. 





{ Tennessee er eo Telephone Association will hold session, Nashville, Tenn., 
November 14, 15, 1938 





{ National Association of Railroad and Utilities Commissioners will hold convention, New 
Orleans, La., November 15-18, 1938. 





{ Society of Automotive Engineers, Inc., will hold national transportation engineering 
meeting, New York, N. Y., November 14-16, 1938. 





{ Kentucky Independent ypiens Association will hold annual convention, Louis- 
ville, Ky., November 17, 18, 1938. 





{ Alabama Independent Tele ‘ones Association will convene for session, Montgomery, 
Ala., November 28, 29, 193 














1 Hetionet Exposition of Power & Mechanical Engineering will be held, New York, 
N. Y., December 5-10, 1938. 








From an etching by Otto Kuhler Courtesy, Kennedy & Co., New York 
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Champlain’s Seaway Dream 


The old St. Lawrence international canal project 
complicated by power development 


Proposed treaty of Secretary Cordell Hull that the United States and 

Canada agree to establish and maintain a Great Lakes-St. Lawrence 

Basin Commission to prepare plans for the development and construc- 

tion of works in the international section of the St. Lawrence river, if 

agreed to, would, in the opinion of the author, postpone the develop- 

ment of the Niagara and St. Lawrence power projects for another ten 
years. Work of the New York Power Authority. 


By JAMES BLAINE WALKER 


NE of the greatest potential 
() sources of hydroelectric power 

on the North American con- 
tinent lies in the basin of the Great 
Lakes and the St. Lawrence river. This 
basin, however, forms the international 
boundary between the United States 
and the Dominion of Canada. Under 
the treaty with Great Britain the 
United States owns one-half the flow 
of the mighty waters, which sweep 
from Lake Superior to the Atlantic 
ocean; the Dominion of Canada also 
owns one-half of the same flow. Hence 
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the use and development of such waters 
depend upon international agreement. 

After years of ineffective negotia- 
tions the state of New York, which 
owns the riparian rights on the St. 
Lawrence river from Ogdensburg to 
Massena, N. Y., established in 1931 
the New York Power Authority, on 
the recommendation of the then gov- 
ernor, Franklin D. Roosevelt. 

The law creating the Power Author- 
ity specified these purposes : 

1. The preservation of power re- 
sources for the people. 
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2. Development and operation of 
the St. Lawrence hydroelectric proj- 
ect on a public basis. 


3. The distribution of power with 
the primary purpose of assuring the 
lowest possible rates to the people, 
with industrial use secondary. 


The legislative act authorized the 
appointment of a power authority to 
consist of five trustees to study and re- 
port plans “for the development of a 
form of contract for the sale of hydro- 
electric power to be generated at water- 
power sites on the St. Lawrence river, 
owned or controlled by the people of 
the state of New York.” 

Under this act Governor Roosevelt 
appointed the following trustees: 
Frank P. Walsh, chairman; Delos M. 
Cosgrove, vice chairman; James C. 
Bonbright, secretary; Morris Llewel- 
lyn Cooke and Fred J. Freestone. The 
Authority appointed Leland Olds as 
assistant to the chairman, and Robert 
E. Wilkes, as executive secretary. 

Long before the establishment of the 
New York Power Authority there was 
a St. Lawrence seaway problem. 


HE great inland, fresh-water seas 

of North America have no coun- 
terpart in any other part of the globe. 
If all their waters were comprised in 
one body they would make a respect- 
able-sized ocean. Lake Superior is 383 
miles long ; Lake Michigan, 345 miles; 
Lake Huron, 225 miles; Lake Erie, 218 
miles, and Lake Ontario, 157 miles— 
a total of 1,328 miles of fresh water in 
the heart of the continent. 

In addition are the connecting links 
—the St. Mary’s river, between Lake 
Superior and Lake Huron (the Sault 
St. Marie) 63 miles ; the St. Clair river, 
40 miles; Lake St. Clair, 17 miles; De- 
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troit river, 31 miles; Welland canal, 
28 miles; international section of 
rapids of St. Lawrence river, 48 miles: 
Soulanges section of the St. Lawrence 
river, 18 miles; Lachine Rapids sec- 
tion of the St. Lawrence river, 13 miles 
—a total of 258 miles. This makes a 
grand total of 1,586 miles of water- 
way—more than half the distance be- 
tween the United States and Europe. 

Nature provided that the waters of 
all these lakes should flow into the At- 
lantic ocean through a channel now 
known as the St. Lawrence river, mak- 
ing it one of the mightiest rivers of the 
North American continent. 

In 1608 the explorer, Champlain, 
navigated the St. Lawrence river in 
canoes. As the result of his exploration 
he envisioned a seaway to the Atlantic 
ocean, by which ships sailing from 
Lake Superior could reach the ocean, 
if channels could be built through or 
around the rapids sections of the 
Niagara and St. Lawrence rivers. 

Since that time the people of both 
countries have been trying to make 
Champlain’s dream come true. For 
more than 100 years the United States 
and Canada have been endeavoring to 
establish a seaway through the St. 
Lawrence river, from the Great Lakes 
to the Atlantic ocean. The work has 
progressed to the point where the only 
remaining thing to do is to provide for 
the passage of the rapids sections of the 
Niagara and St. Lawrence rivers, and 
the deepening of the channels at differ- 
ent points to provide the necessary 27 
feet in depth. 


Cons seaway by itself would have 
been a comparatively simple ur- 
dertaking—merely a question of f 
nancing and engineering. In the nine- 
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teenth century, however, electricity as 
a source of power was developed, and 
the water courses of both countries 
were tapped for hydroelectric power. 
Privately owned companies, both in 
Canada and the United States, were 
not slow to take advantage of the situa- 
tion, and a scramble began for rights 
to divert waters for hydroelectric de- 
velopments. 

It then became apparent that, if the 
seaway were to be completed, it would 
have to be constructed in connection 
with the development of the rivers 
as sources of hydroelectric power. 
Thenceforward both projects were 
considered as one. 

This brought to the front the ques- 
tion of ownership and jurisdiction. On 
the Canadian side both the Dominion 
of Canada and its Province of Ontario 
had jurisdiction over and ownership of 
one-half the flow; on this side both the 
United States government and the state 
of New York exercised similar juris- 
diction and ownership. Therefore it 
was necessary that international co- 
operation be required. Accordingly 
both nations bent their efforts toward 
the formulation of a treaty for the im- 
provement of navigation and joint de- 
velopment of the water powers. 

Such a treaty was drafted and signed 
by representatives of Canada and the 
United States in July, 1932. It pro- 
vided not only for the proposed ship- 
way, but also for the development of 


hydroelectric power sites on both sides 
of the St. Lawrence river on a fifty- 
fifty basis. This treaty was subject to 
ratification by both countries. In 1934 
the United States Senate refused to 
ratify it by a vote of 48 to 42. This ac- 
tion threw the matter back to condi- 
tions existing prior to the treaty, and 
held up negotiations for some time. 


HE situation was complicated by 

reason of the numerous govern- 
mental agencies involved. If the United 
States and the Dominion of Canada 
alone had to settle the matter, an early 
agreement might have been reached, 
but both nations had supplementary 
agencies empowered to act. The parties 
involved were as follows: 


The Dominion of Canada 

The Province of Ontario 

The Province of Quebec 

The Ontario Hydro-Electric Com- 
mission 

The United States 

The Federal Power Commission 

The State of New York 

The New York Water Power and 
Control Commission 

The New York Power Authority 


With so many fingers in the pie, it 
is small wonder that it has not yet been 
baked. Manifestly it would be difficult 
to produce a plan which would be sat- 
isfactory to all such parties. With the 
multiplicity of governmental agencies 
engaged on the problem, the solution 
became more difficult. 


rence river in canoes. As the result of his exploration he 


q “In 1608 the explorer, Champlain, navigated the St. Law- 


envisioned a seaway to the Atlantic ocean, by which ships 
sailing from Lake Superior could reach the ocean, if channels 
could be built through or around the rapids sections of the 
Niagara and St. Lawrence rivers.” 
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This is said without any desire to 
criticize. All of these agencies are com- 
posed of high-grade and high-minded 
men, whose sole aim is to bring about 
an agreement adequate to the situation 
and acceptable to the interests which 
they serve. But many minds produce 
many ideas, and it would be unreason- 
able to expect a general agreement 
without long negotiations. 

In 1891, when the change from hy- 
draulic to electric power was begin- 
ning, the commissioners of the state 
reservation at Niagara advised that the 
state of New York, as the owner of the 
river bed and the water power, “should 
be reluctant to relinquish its right to 
the same, and should hesitate to sanc- 
tion any diversion of water.” The com- 
missioners further condemned “‘the im- 
provident granting of franchises of 
enormous value, without recompense 
to the state or municipality from which 
they proceed, and without proper pro- 
tection of the public interests.” 

T° 1895 the commissioners reported 

that eight corporations claimed to 
have already secured the right to divert 
the waters of the upper Niagara with- 
out contributing a dollar by way of 
compensation; and that these grants 
were indefensible and antagonistic to 
the public interest would seem to re- 
quire no demonstration. 

According to the report of the New 
York Power Authority for 1936: 


In the years 1904 to 1906 the growing pub- 
lic determination to conserve such resources 
began to be felt. Supported by a great wave 
of public sentiment, Governor Odell vetoed 
a bill broadening the charter grant of the 
Niagara, Lockport and Ontario Company. 
This was followed by the creation of the 
state water supply commission, and the next 
year saw the repeal of four of the original 
charters granting to private corporations the 
right to divert water from the Niagara river. 
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In 1906 Honorable Charles Evans 
Hughes, now Chief Justice of the 
United States Supreme Court, was 
elected governor of New York state. 
In his first message to the legislature in 
1907 Governor Hughes stated that the 
water power of the Niagara and St. 
Lawrence rivers “should not be sur. 
rendered to private interests, but 
should be preserved and held for the 
benefit of the people.” In response to 
this message the New York legislature 
passed an act directing the state water 
supply commission “to devise plans for 
the progressive development of the 
water powers of the state under state 
ownership, control, and maintenance 
for the public use and benefit and for 
the increase of the public revenue.” 

Thus Governor Odell and Governor 
Hughes laid down the policy of pre- 
serving the water-power resources of 
the state for the whole people. That 
policy ever since has been consistently 


followed. 
I’ 1911 the State Conservation Law, 
combining the water supply con- 
mission with several others to form the 
conservation commission, was enacted 
by the New York legislature. This 
commission was directed to develop a 
systematic plan for the economical and 
comprehensive development of all the 
water-power resources, and the vat 
ous purposes, including hydraulic 
power, were declared to be “public 
uses.” 

In 1913 the legislature repealed the 
1907 charter of the Long Sault De 
velopment Company, a subsidiary of 
the Aluminum Company of America. 
This charter had granted the Long 
Sault Company the right to develop the 
state’s water power in the St. Lawrenct 
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Creation and Object of Power Authority 


aig 1911 the State Conservation Law, combining the 
water supply commission with several others to 
form the conservation commission, was enacted by the 
New York legislature. This commission was directed to 
develop a systematic plan for the economical and com- 
prehensive development of all the water-power resources, 
and the various purposes, including hydraulic power, 


a9 


were declared to be ‘public uses. 





river. Thus the Niagara and the St. 
Lawrence were joined in the develop- 
ment of New York state’s water-power 
policy. 

In 1921 the New York legislature 
enacted a law, known as the Water 
Power Act, which authorized the leas- 
ing of state power sources to private 
companies for a stipulated rental. Un- 


der this act 22 private companies 


fled applications for leases with 
the state water power commission. 
Several such leases were granted by 
this agency. 

In 1926 the Aluminum Company, 
the General Electric Company, and the 
Dupont group, all of which had ob- 
tained such leases, merged their inter- 
ests in the Frontier Corporation, which 
in 1932 was completely controlled by 
the Niagara~-Hudson Power Corpora- 
tion, which today supplies a large part 
of the electric power coming into New 
York state. In the same year (1926) 
the state water-power commission de- 
cided to grant a license to the Frontier 
Corporation to develop power sites on 
the St. Lawrence river. Governor Al- 
fred E. Smith blocked the proposed 
ase, and the Frontier Corporation 
withdrew its application. 

In 1930 the New York legislature 
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created the St. Lawrence Power De- 
velopment Commission, which recom- 
mended that a power authority for 
the state be created. 


HE power authority, as above 

stated, was created in 1931, and 
in its first report to the legislature 
stated that the St. Lawrence river 
drains the entire Great Lakes area, and 
carries an average of 220,000 cubic 
feet of water a second to the Atlantic 
ocean. Also it reported that approxi- 
mately 2,200,000 horsepower could be 
developed in the 121 miles of the inter- 
national rapids section between Lake 
Ontario and St. Regis, just below Mas- 
sena, N. Y. 

Years prior to the negotiation of the 
treaty of 1932, private utility compa- 
nies in both countries, with the view 
of getting cheap power, had begun to 
plan for the exploiting of the power 
resources of the Niagara and St. Law- 
rence rivers. The Aluminum Company 
of America had acquired rights to a 
power development in the international 
section of the St. Lawrence at Mas- 
sena, N. Y., in the name of the St. 
Lawrence River Power Company. 

The New York Power Authority, in 
its report for 1932, says: 
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The years 1921 to 1926 marked the only 
interruption to this steady development of 
a state policy directed toward eventual pub- 
lic development of its major hydro re- 
sources, In these years ... private interests 
... made their influence in government felt 
to the extent of securing the State Water 
Power Law of 1921, which was supposed to 
open the way to the issuance of fifty years’ 
leases or licenses for the private development 
of these major power sites. 

The election of Governor Smith in 1922 
was in considerable measure a repudiation 
by the people of this policy of alienation 
through long-term lease... Governor Smith 
demanded repeal of all laws which gave 
state officers power to give leases to private 
companies, and called for immediate de- 
velopment of the Niagara and St. Lawrence 
rivers by the state itself owning power plants 
and transmission lines to sell direct to the 
municipalities. Forces in the legislature sym- 
pathetic with the private power interests 
blocked at this time the legislation which 
he advocated, but this recommendation rep- 
resented the beginning of the last stage of 
the fight which culminated in the Power 
Authority Act of 1931. 


N its report for 1932 the Power Au- 
thority stated that the development 
of power from the St. Lawrence river 
is involved in the proposed internation- 
al plan to create a deep waterway from 
the Great Lakes to the Atlantic ocean, 
according to the treaty of July, 1932, 
between the United States and Canada. 
Under this treaty the water-power 
rights allocated to the state of New 
York would produce about 6,500,000,- 
000 kilowatt hours annually, and con- 
struction of the necessary works would 
take about seven years. The Power Au- 
thority, on an agreement with the U. S. 
Engineers, reported that the total ex- 
pense of developing the St. Lawrence 
river project by the state of New York 
would not exceed $89,726,000. 

In the same report the Power Au- 
thority asked that legislation be en- 
acted, “giving municipalities power to 
purchase and distribute electric energy 
when duly authorized by a majority of 
the qualified voters.”” This was to give 
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municipalities desiring to establish my. 
nicipal light and power plants the righ 
to avail themselves of St. Lawreng 
electric power. 

Under the unratified treaty of 193? 
the Power Authority stated that th 
plans embodied in the treaty provid 
for the construction of two dams in the 
international rapids section of the St. 
Lawrence, which forms the northem 
boundary of the state of New York 
The upper dam was to be located at 
Crysler island ; the lower dam at Barn. 
hart island. The combined fall avail. 
able at the two dams would be 844 
feet in summer and 76 feet in winter. 


wo power houses were to be con- 

structed at each dam—one on each 
side of the international boundary. The 
capacity of the power house at Crysler 
island would be 592,960 horsepower 
and at Barnhart island 1,607,000 
horsepower. This would give New 
York state 1,100,000 horsepower— 
one-half of the total production, and 
approximately 6,500,000,000 kilowatt 
hours each year—more than one-half 
of all the electric. energy sold in the 
state in 1932 by private utility compe- 
nies. 

Summarizing the new funds te 
quired for completing the shipway 
and the power development, the Power 
Authority estimated the total cost a 
$257,992,000 for the United States, 
and $142,976,000 for Canada. The 
difference is due largely to the amounts 
expended by Canada in the construction 
of the Welland canal and upper lakes 
channels. The new funds required to 
complete the power development, it was 
estimated, would be $89,726,000 by the 
United States and $104,133,000 by 
Canada. 
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The balance required to complete the 
saway project the Authority esti- 
ated at $168,266,000 for the United 
Ktates and $38,842,000 for Canada. 

When the New York Power Author- 
ity was established it was understood 
hat it would seek an agreement be- 
ween the United States and Canada 
for the completion of the St. Lawrence 
seaway and the development of hydro- 
electric power in the international 
rapids section of the river. Subsequent 
developments compelled an enlarge- 
ment of the plan, which now embraces 
the Niagara river and the Welland 
canal. 


[aap as the United States 
and Canada have been seeking 
an agreement through diplomatic chan- 
nels, with the usual delays such nego- 
tiations involve, privately owned power 
companies on both sides of the St. 
Lawrence river have been exploiting 
the hydro-power resources of both the 
Niagara and St. Lawrence rivers. Just 
what rights they have and how they 
were obtained is almost impossible to 
ascertain. Presumably they paid license 
fees for the concessions. It is clear, 
however, that both the Provinces of 
Quebec and Ontario in Canada, and the 
state of New York have granted privi- 
leges to private companies to tap the 
two rivers for commercial exploitation 
of the hydro-power resources. 


To ascertain the extent of such ex- 
ploitation I recently consulted the 
United States Department of Com- 
merce. This department advised me 
as follows: 

During the year 1937 Canada ex- 
ported into the United States a total 
of 1,753,456,000 kilowatt hours of 
electric energy. During the same year 
the United States exported into Cana- 
da 3,717,716 kilowatt hours of electric 
energy. 

The contrast is striking. Canada 
sends us a billion and three-quarters 
kilowatt hours in one year, and we 
send to her a little less than four hun- 
dred million kilowatt hours. 

I have tried to get the names of the 
private companies on both sides of the 
international boundary which are sup- 
plying this power. The United States 
Department of Commerce advised me 
that, while it has a record of the im- 
portations and exportations of electric 
power, it has no information as to the 
names of the importing or exporting 
companies. It referred my inquiry to 
the Federal Power Commission. This 
commission advised me that its infor- 
mation came from the Ontario Com- 
mission, which did not give the names 
of the importing or exporting compa- 
nies. 


Re a quarter of a century the United 
States and the Dominion of Cana- 


States a total of 1,753,456,000 kilowatt hours of electric 


q “DurinG the year 1937 Canada exported into the United 


energy. During the same year the United States exported 
into Canada 3,717,716 kilowatt hours of electric energy. 
The contrast is striking. Canada sends us a billion and three- 
quarters kilowatt hours in one year, and we send to her a 
little less than four hundred million kilowatt hours.” 
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da have been trying to arrive at an 
agreement for the joint development 
of the hydroelectric power resources 
of the international section of the St. 
Lawrence river, covering about 121 
miles of the waterway from Lake On- 
tario to Massena, N. Y. Both gov- 
ernments favored an amicable agree- 
ment, which would provide for a fifty- 
fifty division of the power to be de- 
rived from the international section 
of the river. 

In the meanwhile private companies 
on both sides of the international 
boundary had obtained concessions au- 
thorizing them to tap the Niagara and 
St. Lawrence rivers for hydroelectric 
power. These companies established 
plants on both rivers and began their 
exploitation. So, when the New York 
Power Authority was established in 
1931, it found the international power 
field largely occupied by the Aluminum 
Company of America and the Montreal 
Light, Heat and Power Company, of 
Canada. 

Then, in 1932, the treaty between 
the United States and Canada was 
signed. However, in 1934, the United 
States Senate refused to ratify the 
treaty. Since that time international ac- 
tion has been prevented. Meanwhile 
the private companies on both sides of 
the boundary have continued to expand 
their activities, and the Ontario Hydro- 
Electric Commission, which gets its 
power from privately owned companies 
in Quebec and Ontario, has increased 
its exportation of electric power into 
the United States. 


Pepe the abortive treaty of 1932 
little or nothing was done by the 
government of the United States or 
the government of Canada until 1937, 
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when negotiations were resumed, |; 
this year, 1938, Honorable Corde 
Hull, Secretary of State in the Unite 
States government, proposed a ney 
treaty, covering the international &. 
velopment of the St. Lawrence seaway 
and the power resources of the Gres 
Lakes-St. Lawrence basin. 

In this proposed treaty Secretar 
Hull suggests that the United State 
and Canada agree to establish and 
maintain a Great Lakes-St. Lawrence 
Basin Commission, composed of ten 
members, five of whom shall be ap 
pointed by Canada and five by the 
United States—such commission to 
prepare plans for the development and 
construction of works in the interna 


tional rapids section of the St. Law-@ 


rence river. 

The proposed treaty gives Canada 
six years, and not later than December 
31, 1949, “to provide for the necessary 
deepening of the New Welland ship 
canal, and for the completion of the es- 
sential links in the Canadian section of 
the deep waterway to the sea, includ- 
ing canals of the required depth in the 
Soulanges and Lachine areas of the 
St. Lawrence river.” 

If this treaty is approved by both 
governments, it will postpone the de- 
velopment of the Niagara and St. Law- 
rence projects for another ten years. 
This means that the private companies 
now utilizing power from the Niagara 
and St. Lawrence rivers shall be givet 
an additional ten years in which to 
continue their exploitation of the 
power resources owned by the state of 
New York. 

Since 1909 there have been numer- 
ous commissions, joint boards of et 
gineers, and regulatory authorities in 
both Canada and the United States 
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which have failed to solve the problem. 
Is there any assurance that the pro- 
posed Great Lakes-St. Lawrence Com- 
mission, suggested in the proposed 
treaty formulated by Secretary Hull, 
will be able to prepare an acceptable 
solution ? 

During the month of August last the 
question of state control of water 
power was considered by the Constitu- 
tional Convention of the state of New 
York, then in session at Albany. Justice 
Charles Poletti, of New York city, had 
introduced a proposed amendment to 
the Constitution, providing that the 


legislature may never sell or lease to 
private interests power sites on the St. 
Lawrence or Niagara rivers. The pro- 
posed amendment provided that pres- 
ent rights of private power companies 
should not be affected. 

After several days of debate the 
Poletti amendment was defeated by a 
vote of 76 to 73. The apparent effect 
of this action is to leave out of the pro- 
posed Constitution any mandate as to 
state control of water-power sources. 
Thus the question of exclusive state 
control or leases to private corporations 
apparently is left to the legislature. 





Practical Jokers Spoil Chilean Phone Service 


pe chief problem of the Chile Telephone Company, which operates 
the automatic telephone system of that South American country, 
is the abnormally heavy traffic load per telephone, which averages 17 
calls per instrument per day in Se ag as compared with 4 in Chicago, 


+ in New York, 6 in Los Angeles, 13 in London, and 164 in Buenos 

Aires. This excessive use has resulted in taxing the automatic ex- 
changes to the limit and beyond their physical capacity, thus neces- 
sitating constant mechanical adjustments. 


A large part of the recorded calls in Santiago are, as stated by the 
company, an abuse of the telephone and not the use of it. The Chileans 
seem especially addicted to such pleasantries as calling the Zoo and 
asking for “Mr. Lion,” calling the railway station and requesting to 
know when the next train leaves for Shanghai, and making anonymous 
calls, usually of a malicious nature, to persons whom they dislike. This 
last mentioned abuse is possible owing to the fact that such calls are 
virtually impossible to trace on automatic equipment, and even if the 
culprit were detected the Chilean laws of libel and defamation are so 
defective as to make punishment improbable. In addition, the company 
points out that parents in Chile are apparently willing to let their chil- 
dren use the telephone as a plaything, resulting in tying up the line as 
long as the child aimlessly twirls the dial. Public codperation has been 
asked, through the press, to cut down the abuses. 

—Foreign Communication News. 
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The Power “Coodperativas 
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In the Argentine 


Although favored by government aid in the shape of land grants and 
money contributions, or both, and by exemptions from taxes and import 
duty on machinery, and although confining codperation to the ag 


hearts of towns, the ‘ 


‘codperativas” 


of our southern neighhor have 


nevertheless, says the author, been found wanting, the movement be- 
ing on the wane. A possible lesson for the United States. 


By LOUISE C. MANN 


ETWEEN the municipal plants of 
Mr. P.W.A. Ickes and the “co- 


Operativa’” electric companies of 
the Argentine lie some 5,000 miles ; but 
the similarity of the methods used in 
the construction of these plants to the 
detriment and in some cases destruc- 
tion of private investment is sufficient- 
ly striking to be worthy of investiga- 
tion. 

While the experiment in this coun- 
try is still in the making, the Argen- 
tine system of ‘‘codperativas” has been 
tried and found wanting. That country 
lacks the foreign exchange for the 
wasteful importation of duplicate ma- 
chinery. Even though our national re- 
sources may be greater than those of 
the Argentine so that we can better 
withstand the waste of useless dupli- 
cation, will it be really successful in the 
United States? 

The “codperativa” plan is not new 
in the Argentine. In 1926 the Argen- 
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tine Department of Agriculture spon- 
sored a law which was passed by the 
Congress. It granted Federal aid for 
the formation of “codperativas” de- 
signed primarily to assist in the mar- 
keting of agricultural products. Its 
purpose was similar to that of our Cali- 
fornia Fruit Growers Association. The 
law authorized the National Bank to 
extend credits to the ‘“codperativas’ 
and exempted them from taxes and 
import duties on the theory that they 
were nonprofit making. This assistance 
was supposed to aid in the construction 
of agricultural works such as grain 
elevators, and it is doubtful if electric 
power plants were even thought of in 
this connection. 

With the advent of the depression 
in 1930, however, the formation of 
coéperative power plants under this 
law began, and in the course of a few 
years, power plants began to spring up 
like mushrooms in the smaller towns 
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of the Argentine, competing with the 
existing private companies, and in 
some cases forcing them out of busi- 
ness. The movement gathered momen- 
tum as Roosevelt’s public utility poli- 
cies began to exert their influence on 
South America, furthered by the 
growth of Argentine nationalism and 
the prejudice against foreign capital. 

The codperative power movement in 
the Argentine is already on the wane 
due to the two fundamental causes of 
the inefficiency of a politically man- 
aged business and the uneconomic ab- 
surdity of the duplication of existing 
facilities. It may reasonably be argued 
that the Argentine is not the United 
States; that the South American psy- 
chology and capability are quite differ- 
ent from the North American, and that 
we do not have the same problems of 
foreign capital and foreign exchange 
with which to contend, which is all 
perfectly true. It does not, however, 
make the Argentine experience any the 
less interesting. We shall therefore 
stop drawing comparisons, which are 
dangerous anyhow, and get down to 
facts which we shall endeavor to pre- 
sent as impartially as possible. 


Kew public utility industry in the 
Argentine, in so far as the gen- 
eration and sale of electrical energy is 
. concerned, is dominated by four com- 
panies. The largest, known as the Com- 
pania Argentina del Electricidad, S. 
A., operating principally in the cities 
of Buenos Aires and Rosario, was 
formerly known as the CHADE. In 
1936, however, with the sale of certain 
interests, the word “Hispano” was 
dropped from the former title, and the 
present familiar name of the company 
is the CADE. It is controlled by a 
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group of international interests, the 
largest of which is Sofina, a Belgian 
holding company. 

The next largest operating company 
is the Compania Italo Argentina de 
Electricidad, also operating in the Fed- 
eral district, and familiarly known as 
the Italo. While it operates in Buenos 
Aires, it is not in direct competition 
with the CADE, because the territory 
has been split between them by muiual 
agreement. The service is equally gooc 
from each of the companies and the 
rates are on the same level, so that there 
is no advantage or disadvantage 
through receiving service from either 
of them. The Italo is controlled by 
Swiss and Italian capital. 

The next largest interest is that of 
the subsidiary companies of the Amer- 
ican and Foreign Power Company, 
Inc. These subsidiary companies, some 
ten in number, operate generally in the 
principal towns of Argentina outside 
of the Federal district. The general 
offices, however, are located in Buenos 
Aires. The fourth company in size is 
the Compania Sudamerican de Ser- 
vicios Publicos (South American Util- 
ities Corporation), which serves a 
number of the small communities in 
the Argentine. 


D” to the country’s terrain, there 
are few hydro sites. There are 
small hydroelectric plants, however, at 
Mendoza, Tucuman, Cordoba, and a 
few other smaller communities. As 
there are no coal mines within the 
country, it is necessary to import coal, 
and consequently there are few steam 
electric generating stations. The sta- 
tions using coal for electrical genera- 
tion are generally at a seaport, such as 
Bahia Blanca, Rosario, Santa Fe, and 
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also at Buenos Aires, where the large 
new CADE plant is burning powdered 
coal. The equipment at this station is 
so designed that it may be changed to 
oil burning on short notice. 

By far the greatest number of the 
electric generating plants in the Argen- 
tine are Diesel stations. The price of the 
oil used in these stations is compara- 
tively high, due to transportation costs, 
to insufficient domestic production, and 
also to the fact that the oil industry in 
the Argentine is controlled by the “Y. 
P.F.” (Yacimiento Petrolifero Fis- 
cal), a branch of the Federal govern- 
ment through which the price of oil is 
regulated. 

While generally the four interests 
heretofore mentioned serve the prin- 
cipal area, there are a number of local 
plants usually operated by a “coodper- 
ativa” or by a municipality. The table 
below gives an idea of the number 
and size of the plants in actual opera- 
tion. 


HIs table does not give the correct 

idea, however, of the extent of the 
cooperative movement, because there 
are always a number of codperatives in 
the process of formation, many of 
which never materialize into actual op- 
erating companies. They are organized 
solely for purposes of political agita- 


e 


tion, and for the financial advantage o{ 
the organizers and the manufacturing 
companies selling the equipment. 
The two American companies ar 
the ones chiefly affected by the codpera. 
tive movement, for two reasons. First, 
the “‘codperativas” are not sufficiently 
powerful to serve the large industrial 
areas where the other foreign compa- 
nies are operating. Only one is being 
organized in CADE territory, at San 
Martin, and that is, of the political 
rather than the operating variety. 
The other reason is that formerly 
most of the equipment used in the pro- 
duction of electricity in the Argentine 
was of German, English, Danish, 
Swedish, or Dutch manufacture. With 
the advent of the American companies, 
they started to introduce American 
manufactured equipment. The foreign 
manufacturers, foreseeing the time 
when they would lose this lucrative 
business to American manufacturers, 
sought competing outlets for their 
equipment and quoted to the munici- 
palities and “‘codperativas” extremely 
low prices for equipment, in fact lower 
than they were willing to quote to pri- 
vate companies. The reason for this 
was obvious, for if, say, a German 
generator was installed in a “codper- 
tiva” plant, all replacement parts, of 
course, would thereafter be ordered 


Argentine Electric Plants 


No. of Capital Invested 
Pesos 
1,439,120,000 
625,000 
,199,000 
3,450,000 740,000 


Plants 
Private 
Coéperativas 
Municipal 
National 


Gross 
Revenues 
173,000,000 
999,000 


643,000 





1,449,394,000 


175,382,000 1,147,400 
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from this German manufacturer. In 
the case of additions to property, a 
duplicate set of equipment would prob- 
ably be ordered. The governments of 
these countries, in many instances, sub- 
sidized the manufacturer in order to 
enable him to quote extremely low 
prices to any municipal or codperative 
organization. These prices in some in- 
stances were as much as 25 per cent 
less than the manufacturer could quote 
to a private company. 


bees revolution of 1930 also had its 
effect upon the formation of 
power “codperativas.” The Radical 
party, which is the large opposition 
party corresponding to our old Demo- 
cratic party, was excluded from the 
Congress, while the Socialists obtained 
the minority representation. They used 
this strategic position to agitate for 
the public ownership of public utilities. 
Their opposition to private ownership 
was enhanced by the prejudice against 
foreign capital, although this prejudice 
isnot so strong in the Argentine as in 
most other Latin American countries, 
due probably to the fact that so many 
Argentinians themselves are of Euro- 
pean extraction. It is as difficult to find 
anative Argentinian in Buenos Aires 
as it is to find a native American in 
New York city. 
_ The codperative law of 1926 seemed 
as if made to order to further the aims 
of the Socialist party. In fact, some 
ordinary local private companies took 
the codperative form in order to gain 
the exemption from import duties. 
The original idea was not to sup- 
plant existing organizations, but a “‘co- 
Operativa” in the electrical field has 
never been found in the Argentine ex- 
cept where there was already a private 
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company in existence. The most ob- 
vious reason for this was that the co- 
Operative takes the profitable heart of 
the town, leaving the unprofitable out- 
lying districts to the private company. 
In several instances they have driven 
the more powerful foreign company 
out of business. They do not have the 
capital resources, however, to gain a 
foothold in the larger cities or to sup- 
ply power to a town in which there is 
not already a private company to take 
care of the unprofitable and industrial 
sections. 


HERE are several other factors 

which have aided the growth of 
“cooperativas,” the principal one being 
the desire of the European manu fac- 
turers of electrical machinery to sell 
their equipment. The Argentine is one 
of the most desirable markets in the 
world, because she is one of the few 
remaining countries which not only 
need many commodities, but at the 
same time have the money exchange 
with which to pay for them. Although 
the Argentine is temporarily suffering 
this year from poor crops, her basic 
condition is still sound. 

Much of the political agitation in 
favor of the formation of these “‘codp- 
erativas” has been fomented by the im- 
porters of European machinery. Some- 
times a promoter will work both with 
the municipality and the manufacturer, 
receiving a handsome retainer from 
both parties, and usually being the only 
person concerned to make a real profit. 
The fact that the municipalities usual- 
ly grant comparatively short conces- 
sions to a private company encourages 
this form of competition. In the Ar- 
gentine, there is nothing which corre- 
sponds to our public service commis- 
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Factors Encouraging Growth of Codperatives 


“... the factors encouraging the growth of the codperatives are: socialist 

ideas of government ownership plus prejudice against foreign capital, 

high pressure salesmanship of European manufacturers of electrical 

equipment, original high rates and overcapitalization of American com- 
panies, and short concessions.” 





sion, so that the rates are fixed by the 
municipalities themselves. They have 
no knowledge of the problems faced by 
a power company either in the techni- 
cal field or in that of accounting and 
financing. The concessions usually 
stipulate maximum rates which may 
be charged. The power companies can 
supply service at any rate within this 
maximum amount. Since the term of 
these concessions is quite short, there 
is a continual agitation for lower rates 
as each term expires. This condition 
exists irrespective of the level at which 
the rate had formerly been set. 


N cases where the codperative has 

been unsuccessful in competing 
with private interests, it uses its influ- 
ence to prevent renewals of these con- 
cessions, thus forcing the private com- 
pany to withdraw. This form of ex- 
propriation is entirely uneconomic, be- 
cause the costly duplication of machin- 
ery has already taken place. A recap- 
ture clause under which the property 
may be purchased by the municipality 


at the end of the concession, such as is 
contained in the CADE contract with 
the city of Buenos Aires, would re- 
move this incentive for the “codpera- 
tivas” to duplicate plant. 

The large foreign power companies 
are not entirely blameless in the origi- 
nal development of the codperative 
movement. When the American com- 
panies bought the power plants during 
the boom times, they paid prices based 
on the earnings at that time, which 
prices in the light of recent develop- 
ments were entirely too high. It was 
expected that consumption, which in 
the Argentine is only one-third of that 
in North America anyhow, would in- 
crease in more or less the same ratio as 
in the United States, which expecta- 
tion was not realized, largely on ac- 
count of the depression. At the same 
time, the peso declined from 42.4 
cents in 1929 to 25.6 cents in 1938 
(free market average rate, which is 
used for the remittance of interest), 
and as revenues are in pesos, the dollar 
value of the revenue has been corfe- 
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spondingly reduced. The public reac- 
tion, however, was that such wealthy 
companies could afford to give service 
at much lower rates, resulting in one 
of the contributing causes of the co- 
dperative movement. 


Goa up, the factors encourag- 
ing the growth of the codperatives 
are: socialist ideas of government 
ownership plus prejudice against for- 
eign capital, high pressure salesman- 
ship of European manufacturers of 
electrical equipment, original high 
rates and overcapitalization of Ameri- 
can companies, and short concessions. 
The results are even more interesting. 

The private American companies 
have been greatly hampered by the ac- 
tivities of the codperatives. The Sud- 
america has lost six towns and is faced 
with active competition in three more. 
American and Foreign Power has suf- 
fered to a similar extent. While un- 
der normal conditions these compa- 
nies would be extending and improving 
their service to the public, so much of 
their energy and capital has gone into 
combating this uneconomic form of 
competition that they have done little 
in the way of expansion in recent years, 
and are actually shrinking instead of 
growing. 

The most important claim which the 
cooperatives can make is that they have 
forced the private companies, in the 
towns where they are competing, to 
reduce their rates on an average of 23 
per cent, and in a few isolated cases as 
much as 50 per cent. The private com- 
panies retort that these rate reductions 
would inevitably have taken place, due 
to the following factors: 


1. Voluntary rate reductions in 
towns where rates were out of line. 
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2. Effect of promotional rates. 

3. Renewal of concession contracts 
at lower rates. 

4. Increased consumption. 


Furthermore, there has been a gen- 
eral tendency to rate reductions in the 
Argentine, owing to the same funda- 
mental causes which have reduced 
rates in the United States. The com- 
panies operating in Buenos Aires have 
likewise recently reduced their rates 
under the new concession which just 
went into operation at the beginning 
of 1938. 


HE principal factor which has 

made possible the development of 
the “codperativas” is governmental 
discrimination. When a cooperative is 
organized, it receives aid from the mu- 
nicipality in the form of a grant of 
land or a contribution of money or 
both. In addition to this assistance, it 
is exempt from taxes and from import 
duty on the machinery. This tariff ex- 
emption makes for very unfair compe- 
tition, because the duty on meters is 
more than 100 per cent. The coopera- 
tives were encouraged by the national 
government, and the Banco de la Na- 
cion has been known to lend money to 
them without any security whatever, 
although this practice has been dis- 
continued after several unfortunate 
experiences. 

The basis thus being laid for unfair 
discrimination, it is continued in the 
operation. The labor laws are not 
strictly enforced, whereas the private 
companies are rigidly regulated in this 
respect. The public utilities, like most 
other Argentine industries, are on an 
8-hour day for a 54-day week (forty- 
four hours). If an employee is dis- 
missed, he must be paid one-half 
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month’s salary for every year he has 
been in the company’s employ. Al- 
though this last proviso concerns only 
commercial employees and not indus- 
trial, the definition of a commercial 
employee is not strictly defined, so that 
the courts consider almost every one 
commercial rather than industrial. 
Another advantage which the codp- 
eratives have over the private compa- 
nies is that since they were organized 
without the flotation of bonds, they 
have no interest to pay. Furthermore, 
the words depreciation and amortiza- 
tion are unknown in their vocabulary, 
so that the balance sheet looks very 
promising to the prospective stock- 
holder. How they will replace the pres- 
ent machinery when it wears out is 
something to be worried about later. 


HE cooperatives, when first organ- 
ized, buy new high speed Diesel 


engines which for a few years give 
more efficient service than that in- 
stalled ten years ago by the private 
companies. They can thus plausibly 
demonstrate that they can supply 
power more cheaply. Since they have 
no fund for maintenance, however, 
this efficiency does not continue; and 
since few of the cooperatives are pay- 
ing dividends, it will be difficult for 
them to raise more capital. 


q 


the farthest removed from 


the nearest approaching the 


A fourth advantage which the ¢o- 
Operatives take is that they confine 
their operations to the profitable cen. 
ter of the town, which they obtain by 
offering ostensibly lower rates. They 
have neither the capital resources nor 
the technological ability to serve the 
less profitable outlying districts and in- 
dustrial consumers. In towns where 
the private companies have been forced 
to withdraw, such as Rufino, in the 
state of Santa Fe, the mills have had to 
install their own plants. Fortunately 
there are not many factories in the 
small towns served by the codpera- 
tives ; those mills unlucky enough to be 
without the means to build individual 
plants have to pay straight-line resi- 
dential rates to obtain industrial power 
from the cooperatives. 

A fifth advantage which the codp- 
eratives had at first was lower rates; 
but since the private companies have 
reduced their rates, this no longer 
holds true. Furthermore, the lower 
rates are more apparent than real, be- 
cause while they are lower for the 
small consumer, the monthly subscrip- 
tions for the stock more than balance 
the savings. For example, a poor man 
whose bill is only one or one and a half 
pesos per month only saves about 25 
centavos a month on his electric bill, 
while he has to pay from 1 to 4 


e 


“ALTHOUGH the Argentine is the country of South America 


the United States in distance, 


she is at the same time the most progressive, and the country 


United States in character and 


resources. She is not avast desert nor an impenetrable jungle 


beset with revolutions. She 


is a country whose bonds have 


such a high standing in the international money market that 
the yield is almost unattractive to any but the most con- 


servative investor.” 
OCT. 27, 1938 
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pesos a month instalment on the share 
of stock necessary for him to become 
a member of the codperative. Fur- 
thermore, the rates do not have a slid- 
ing scale, so that they are much more 
expensive for the larger consumer. In 
this way, the codperatives do not en- 
courage the increased use of electric- 
ity; and under present conditions, they 
would not be able to supply it if they 
did. The average revenue per kilowatt 
hour sold by the private companies has 
been on the whole much lower than the 
average revenue per kilowatt hour re- 
ceived by the codperatives, due to the 
conditions outlined above. 


FEw of the older codperatives have 
been legitimately successful, 
when they were fortunate enough to 
be well managed, and when 50 per cent 
of the capital was paid in at the time 
of organization. The most prosperous 
one is at Punta Alta, where the set-up 
is ideal. The codperative has taken the 
compact and prosperous clientele in 
the center of the town, and has left the 
unprofitable slums and outlying dis- 
tricts to be served by the American 
company. Some of the later “codpera- 
tivas,” however, have been so ineffi- 
cient that they have gone out of busi- 
ness entirely. At Rafaela the private 
company was forced out when the mu- 
nicipality refused, under pressure from 
the “codperativa,” to renew the con- 
cession. The “codperativa,” however, 
was unable to carry on alone. Finally 
the municipality had to take it over, 
and assume the large burden of debt 
which had been bequeathed to it by the 
“codperativa.” 
Since the codperatives have so many 
advantages on their side, how does it 
happen that they have not been more 
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successful? There are, of course, many 
reasons. The first of these is ineffi- 
ciency. Being semipolitical organiza- 
tions, they are apt to have too many 
exployees to secure the maximum effh- 
ciency for the amount of money spent. 
Too many of the constituents of the 
political organizers need to be taken 
care of with jobs. It is the old story 
of government ownership not being so 
efficient as private business. 

Furthermore, since industrialization 
is so much newer in the Argentine than 
in the United States, the technicians 
are not backed by the years of experi- 
ence of the engineers employed by the 
American companies. 


nee disadvantage of the codp- 
erative is the lack of capital re- 
sources. The capital is raised by sell- 
ing stock to the consumers. Shares are 
issued with a par value of 25 or 100 
pesos, and sold on the instalment plan 
of 1 or 4 pesos per month. When 10 
per cent of the money is paid in, a 
building is started, to encourage the 
stockholder. When 30 per cent has 
been received, a down payment is made 
on the machinery, which is also pur- 
chased on the instalment plan. The 
other 70 per cent of the capital is sup- 
posed to come from profits which do 
not always materialize. 

The machinery manufacturer sells 
the machinery on a 2- or 3-year con- 
tract. Sometimes in the cutthroat com- 
petition to sell the machinery, it is 
sold on terms extending over five 
years. Lucky indeed is the firm which 
receives its money in this instance. 

The codperative form as practiced 
in the Argentine is particularly disad- 
vantageous for raising large amounts 
of capital, because the law was not de- 
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signed for public service. Only mem- 
bers can be served with electricity, and 
only those who live in a profitable area 
are allowed to join. On the other hand, 
only one share is necessary for mem- 
bership. 

Another very peculiar feature of 
the financial structure is that dividends 
are not paid according to the amount 
of money invested, but according to 
the amount of current consumed. It 
would seem, therefore, that the profit 
motive for investment was largely 
lacking. 


N the present time, the cooperative 
movement appears to be dying 
down, partly because the national gov- 
ernment is beginning to see the error 
of its ways. For instance, the National 
Bank has stopped lending money to 
the codperatives. It is the opinion in 
some quarters that the Department of 
Agriculture will be told not to grant 
them any more charters. A technical 
obstacle arises when a Federal post of- 
fice cannot be served with power until 
it becomes a member of the codpera- 
tive. 

Another reason why the Federal 
government has ceased to encourage 
the formation of “codperativas” is 
that they lose too much revenue by 


admitting the machinery to the country 
without the payment of duty. Still 
third reason is that the importation of 
duplicate machinery merely increases 
the already unfavorable balance of 
trade of the Argentine, which 
amounted for the first half of 1938 to 
35,000,000 pesos. It will be necessary 
to reduce inessential imports until the 
balance is restored. 

Although the Argentine is the coun- 
try of South America the farthest re- 
moved from the United States in dis- 
tance, she is at the same time the most 
progressive, and the country the near- 
est approaching the United States in 
character and resources. She is nota 
vast desert nor an impenetrable jungle 
beset with revolutions. She is a coun- 
try whose bonds have such a high 
standing in the international money 
market that the yield is almost unat- 
tractive to any but the most conserva- 
tive investor. Even during the reces- 
sion of 1938, there were practically no 
unemployed. And the city of Buenos 
Aires boasts of three subways, the first 
one of which was constructed before 
any in New York city. Yet this great 
country has been unsuccessful in its 
experiment with duplicate electric 
power facilities. How about it, Mr. 
Ickes? 





Keep the Customer Alive 


4 oY @ biteent that much publicized medical apparatus, the ‘iron lung, 

would seem far removed from the general subject of current 
for the lamps of New York. But the connection is a close one, and here 
is just how close it is: There are thirteen Drinker respirators, to give 
the ‘iron lungs’ their formal name, in municipal hospitals, which thirteen 


were gifts from the Consolidated Edison Co. of N. Y. 


These were not 


random benefactions: The company had an interest in them close to the 

proprietary. With its great gas and electric interests, it has neces- 
sarily been concerned for many years with the problems of asphyxia- 
tion, shock, and artificial respiration.” 
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—Excerpt from the New York Sun. 
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Gas Company Questions before 
Courts and Commissions 


Intrusion of Federal regulation into local affairs 

of gas utilities, while up to date confined to corpo- 

rate matters, may in the near future, in the opinion 

of the author, extend to the regulation of rates and 
service. 


By ELLSWORTH NICHOLS 


HE growing importance of Fed- 

eral regulation of gas is evident 

in court and commission deci- 
sions rendered during the past year. 
This does not mean any slackening of 
state regulatory activities. Local com- 
panies continue under local regulation, 
while interstate companies and com- 
panies involved in holding company 
systems must heed both Federal and 
state regulators. 

Intrusion of Federal authorities into 
intrastate affairs of gas utilities has up 
to date been largely confined to corpo- 
rate matters—reorganizations, prop- 
erty transfers, and security issues. 
Regulation of rates and service may be 
expected in the near future. 

Activities of the National Labor 
Relations Board touch gas utilities as 
well as all other kinds of business af- 
fecting interstate commerce. Entry 
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into interstate commerce as the peg 
upon which to hang Federal regulation 
seems to be a thing of the past. The 
new Federal laws do not restrict regu- 
lation to interstate commerce but exert 
control over businesses affecting inter- 
state commerce. A Federal court has 
sustained the power of Congress to 
legislate with respect to local utilities if 
disruption of their service would have 
a direct effect upon interstate com- 
merce.” 

In two cases relating to labor regu- 
lation the public utility companies were 
not what are commonly looked upon as 
interstate companies, but still the 
labor board assumed jurisdiction, and 
in one of these cases a Federal court re- 
viewed and upheld the decision. It was 
held that the question of union repre- 
sentation bore a close, intimate, sub- 
stantial relation to interstate and for- 
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eign commerce. A labor dispute, it was 
asserted, would burden and obstruct 
this commerce. Among the facts on 
which the decision rested were pur- 
chases from other states of materials 
for gas manufacture and for other 
purposes and the furnishing of service 
to Federal agencies and to interstate 
shippers." | 


HE force of Federal regulation 

was felt by one holding company 
system when authority to pay divi- 
dends was restricted. The Securities 
and Exchange Commission held that 
its adoption of a rule providing that no 
dividend should be declared or paid out 
of capital or unearned surplus did not 
exhaust the power vested in the com- 
mission; under certain circumstances 
the commission might by order pro- 
hibit the payment of dividends out of 
earned surplus.* 

The commission denied authority 
to declare dividends on common stock 
out of a surplus account resulting from 
an original capital surplus and net 
earnings added over a period of years. 
The propriety of the original surplus 
account was questioned, the surplus ac- 
count had not been allocated as between 
capital and earned surplus, and pending 
litigation was of such size and extra- 
ordinary character as to require con- 
sideration. Authority to pay dividends 
on preferred and preference stock out 
of surplus was conditioned upon res- 
toration of surplus account out of the 
first earnings accumulated. 

The Federal Power Commission has 
made only a start thus far in regulat- 
ing gas utilities, but the Securities and 
Exchange Commission has had before 
it several applications, particularly in 
reorganization proceedings. In such a 
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case it was held that acquisition of se. 
curities and capital assets, pursuant to 
a plan for reorganization of a holding 
company and its subsidiaries, would 
serve the public interest by tending to- 
wards the economical and efficient de- 
velopment of an integrated public 
utility system, in accordance with the 
requirement of the so-called “death 
sentence’’ clause and integration provi- 
sions of the Public Utility Holding 
Company Act. Consummation of the 
plan would effect a substantial reduc- 
tion in debt, substitute a solvent hold- 
ing company for an insolvent one, and, 
while not resulting in a simple capital 
structure, would at least bring about 
more simplicity than formerly existed. 
It was said that preservation of the 
system for the time being might facili- 
tate eventual integration on terms 
which would at least protect security 
holders from the sacrifice which any- 
thing resembling forced selling at this 
stage might involve. In later proceed- 
ings, if occasion should arise, it might 
be possible for the commission to deal 
with features which seemed objection- 
able.* 


| | degunoceal of the par value of the 

common stock of a holding com- 
pany to create a capital surplus and 
payment out of this surplus and out of 
an existing capital surplus of a partial 
liquidating dividend consisting of 
stock of subsidiaries, to enable the 
company to divest itself of certain sub- 
sidiaries, was held not to be an obstacle 
to such further steps as might be neces- 
sary to satisfy the provisions of §11 of 
the Public Utility Holding Company 
Act, which aims at simplification of 
holding company structures, although 
this transaction might not completely 
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satisfy the requirements of that sec- 
tion. 

The Securities and Exchange Com- 
mission was of the opinion that the in- 
terests of consumers and of security 
holders would not be best served by 
making an adverse finding regarding 
the reissuance to a parent company of 
bonds originally issued without com- 
plying with the statutes of certain 
states in which the mortgagor owned 
property, notwithstanding a narrow 
margin of property value over the face 
value of the outstanding bonds. It ap- 
peared that the obligation and lien of 
outstanding bonds, except as to proper- 
ties in such states, would continue, and 
refusal to allow validation of the lien 
of the bonds might injure holders of 
publicly owned bonds.® 

The burden imposed upon a gas 
company by the Revenue Act of 1936 
has been recognized by the Securities 
and Exchange Commission. A gas 
company having a deficit in surplus ac- 
count proposed to create a capital sur- 
plus by having a holding company do- 
nate a part of its stock for cancellation 
and then to declare a dividend from 
capital or unearned surplus in order to 
avoid payment of a surtax on undis- 
tributed profits. The commission per- 
mitted this to be done. In the same case 
a declaration, pursuant to §7 of the 
Public Utility Holding Company Act 


of 1935, regarding the alteration of 
security holders’ rights by waiving cer- 
tain sinking-fund payments on out- 
standing bonds assumed by the appli- 
cant company was permitted to become 
effective, in order that the company 
might pay the dividend. The trustee 
under the mortgage and deed of trust 
had consented to a waiver of the sink- 
ing-fund payments.” 


= of rates continues as a 
major activity of regulatory au- 
thorities, but only a few of the more 
unusual rulings in this field during the 
past year need be mentioned. Induce- 
ments to customers to use more gas, as 
for heating, have received attention. 
The heat value rather than mere volume 
of gas is important in this connection. 
For this reason the therm basis of 
charging is widely used. 

Commissioner Dunlavy, of the Ohio 
commission, in a separate opinion in a 
property transfer case, expressed ap- 
proval of the therm basis, although this 
question was not directly involved in 
the decision. He said that, so far as 
the consumer is concerned, what he is 
primarily interested in is, first, heat 
units, and second, a fair price. He con- 
tinued : 


The consumer doesn’t care particularly 
whether it is natural, artificial, mixed, or 
what not if he gets the proper heating fa- 
cility and unit at the proper price. Measur- 


e 


dividends should not be charged against consumers but 


q “In New York it has been recently held that a state tax on 


should be borne by the stockholders receiving the dividends, 
and that consumers should not be burdened with the Federal 
capital stock tax, which has no relationship to property, 
revenues, or income but is based essentially on the capitaliza- 
tion of the company and upon undistributed surplus.” 
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ing devices are now accessible for measuring 
heat units and, after all, that is what one 
should pay for. When you use the cubic foot 
measurement you can readily see what hap- 
pens. When a cubic foot of artificial gas goes 
through the meter, it delivers only 600 B.tT.U. 
or British thermals of heat, and when a cubic 
foot of natural gas goes through your meter, 
it delivers approximately twice as many heat 
units in the same measurement, or 1,050 
B.T.U. So. that it does not take any heavy or 
weighty degree of intelligence to understand 
that measuring by the cubic foot is not the 
right and proper standard in buying of gas. 
Great Britain awakened to this fact nearly 
twenty years ago and since 1918 has been 
regulating the price of its gas on the British 
thermal unit or heat unit basis.§ 


One company seeking new heating 
customers was set back by a ruling that 
a guaranty of the price for the sale of 
gas for heating purposes, in written 
contracts with certain customers, was 
a violation of the tariff rates. Such 
contracts were held to amount to a re- 
bate, granting an undue preference 
which should be discontinued.® 


aa Michigan commission asserted 
power to regulate rates in Detroit 
notwithstanding limitations on juris- 
diction in cities where rates are fixed 
by contract. It was held that an agree- 
ment between the city and a gas com- 
pany, containing no rate schedules, 
containing nothing to inform the con- 
sumer as to the amount he would be 
required to pay for gas service, and 
containing no provision that set any 
standard for the determination of 
rates, was not an agreement fixing and 
regulating rates, although it allowed a 
certain net income and provided that 
the excess was to be divided between 
the company and the domestic con- 
sumers.?° 

A resolution of the Pennsylvania 
commission establishing a uniform 
rate of return as reasonable fell under 
judicial condemnation. The court was 
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of the opinion that the rate of return 
allowable is a fact to be determined 
from the evidence like any other fact 
and not by a standing resolution of the 
commission ; that a rate of return fixed 
without consideration of the risks and 
uncertainties involved is erroneous, 
The commission’s finding as to rate of 
return to be allowed, on the basis of 
a rate previously established by reso- 
lution, was not in conformity with the 
law and violated constitutional rights 
of the public utility." 


| apraais rulings stress the point that 
there must be consistency between 
accrued depreciation and allowances 
for annual depreciation.” The Texas 
commission said that it cannot approve 
a public utility company’s policy of 
having a practically undepreciated rate 
base and charging a rate high enough 
to absorb an enormous annual depreci- 
ation expense.” 

Nevertheless, a Missouri court has 
stated that accrued depreciation, as it 
may be observed and estimated at a 
given time, and an appropriate allow- 
ance for depreciation according to 
good accounting practice, need not be 
the same. Observable depreciation of 
a new piece of equipment installed ina 
plant is not uniform and it will con- 
tinue in service for a considerable time 
without apparent deterioration, and 
then toward the end of its life break- 
downs and repairs occur more fre- 
quently until it has to be retired. On 
the other hand, the annual allowance 
for depreciation is anticipatory and 
runs along the same each year until at 
the end of the useful life of the prop- 
erty the cost or value thereof will have 
been absorbed." 

All the elements of depreciation re- 
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Recoupment of Early Losses by Present Ratepayers 


o- and commissions hold that pres- 
ent ratepayers are not required to 
make up losses sustained in serving former 
ratepayers. In harmony with this view, it is 
held that a public utility which did not begin 
to set aside a depreciation reserve in its early 
days cannot recoup any resultant losses by 
charging them up to consumers in the rates 


exacted now.” 





quire consideration. Thus it has been 
said that obsolescence, inadequacy, and 
other like factors independent of actual 
use, wear, and tear should be considered 
in estimating accrued depreciation” ; 
that the relative worth of an item of 
property as compared to a new one of 
the latest type is not always or fre- 
quently measured merely by the amount 
of physical deterioration which can be 
determined by measurement or by in- 
spection, giving only-a minor amount 
of consideration to obsolescence”® ; and 
that an estimate of accrued depreci- 
ation, which at best is only an indication 
of the deferred maintenance existing 
in some of the structures of a gas 
utility, should not be used as a measure 
of the existing depreciation.” Physical 
condition even if it can be accurately 
determined, said the Illinois commis- 
sion, has less validity in determining 
depreciation of mains and pipes than 
might be the case for other classes of 
property where physical life has a 
more real relationship to the actual 
services rendered or expected to be ren- 
dered by the property. Physical de- 
terioration of mains is found to be a 
relatively minor factor causing their 
retirement, but retirements to a large 


569 


extent result from functional causes 
such as supersession, inadequacy, and 
public improvements.”* 

Annual allowances for depreciation 
are made for the purpose of maintain- 
ing the property in a normal operating 
condition, and to equalize the costs of 
retirements and replacements. Fol- 
lowing the rule announced a few years 
ago by the Supreme Court, the supreme 
court of Missouri held that annual 
allowance for depreciation should be 
based upon fair value, not original 
cost.*° In a North Dakota commission 
case, however, it was ruled that annual 
depreciation allowance should be com- 
puted on the historical cost basis. 

Courts and commissions hold that 
present ratepayers are not required to 
make up losses sustained in serving 
former ratepayers. In harmony with 
this view, it is held that a public utility 
which did not begin to set aside a de- 
preciation reserve in its early days can- 
not recoup any resultant losses by 
charging them up to consumers in the 
rates exacted now.™ 


"ozs may costs of a natural gas 
utility may be affected by deple- 
tion and the cost of carrying gas acre- 
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age as well as ordinary depreciation 
of property. But no allowance was 
made by the Ohio commission for 
amortization of the property of a 
natural gas distributing company, as 
distinguished from depreciation and 
depletion allowances for units of prop- 
erty incidentally consumed in the oper- 
ation of the business, on the theory that 
the business must end without con- 
sumption of part or all the property in 
the operation of the business by reason 
of the exhaustion of gas fields of pro- 
ducing companies. It was testified that 
the gas fields had a life of about 
twenty-five years, but in other proceed- 
ings it had been testified that the pro- 
ducing companies had an assured natu- 
ral gas supply extending into the indefi- 
nite future.** Delay rentals paid by a 
producing gas company to keep alive 
leases of gas land held in reserve were 
not charged to operating expenses when 
an annual amortization allowance made 
provision whereby new leases could be 
acquired and paid for out of current 
earnings.** 

When considering increases in the 
cost of gas supply, the contemporary 
increases in prices received for resid- 
uals must not be overlooked. Accord- 
ingly in Massachusetts it was ruled 
that any allowance for additional cost 
of coal used by a gas utility should be 
somewhat reduced so far as the prices 
of residuals were predictable. The 
commission asserted the right to as- 
sume that the increase in cost of coal 
would, to a certain extent, similarly 
influence the prices of coke, coal tar, 
ammonia, and other residuals.”® 


f i Sax expense of gas utilities pre- 
sents questions similar to those of 
all utilities, but a few rulings on this 
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subject, arising in gas cases, may be 
mentioned. The fact that a company, 
over a considerable period of years, 
had objected to both the rate charged 
and the assessed valuation on which 
taxes were based and had had consider. 
able success in securing both reductions 
in rates and in assessed valuation, 
withholding and refusing to pay sub- 
stantial sums billed, at the risk of penal- 
ties, was said to be more important 
in determining the amount of taxes 
which should be allowed as operating 
expenses than estimates as to such 
amounts by experts.*® The commission 
in that proceeding also held that the 
amount of a tax actually paid in the be- 
lief that it was a constitutional levy 
should be allowed as an operating ex- 
pense although the tax had recently 
been declared unconstitutional. 

In New York it has been recently 
held that a state tax on dividends 
should not be charged against con- 
sumers but should be borne by the 
stockholders receiving the dividends, 
and that consumers should not be bur- 
dened with the Federal capital stock 
tax, which has no relationship to prop- 
erty, revenues, or income but is based 
essentially on the capitalization of the 
company and upon undistributed sur- 
plus.” A public utility company in 
Ohio was not permitted to allow for 
Federal income tax by resorting to an 
estimate to be charged to the ratepayer 
when the company had paid no Federal 
income tax in recent years.** 


| gerenapaiie changes, yielding eco- 
nomic betterment, take their toll for 
a time. Changes cost money ; someone 
must pay. Superseded plant goes to the 
junk yard; someone loses his invest- 
ment. How such costs and losses shall 
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be treated has been one of the problems 
of regulation. It must be determined 
whether property shall be retained in 
the rate base, whether abandoned 
property shall be amortized, whether 
the cost of a changeover shall be borne 
by the utility or by its customers. 

The question presented in determin- 
ing whether a gas manufacturing plant 
should be retained in the rate base of a 
company which has changed from arti- 
ficial gas to natural gas is whether there 
is evidence from which it may be con- 
cluded that good management will re- 
quire the company at the time of in- 
vestigation to junk its gas manu factur- 
ing plant. The presumption is said to 
be in favor of the proper exercise of 
the duties of those charged with the 
management of the company.” A pub- 
lic utility company would not be en- 
titled to have included in the rate base 
property neither used nor useful for 
the purpose of determining the issue 
of confiscation even though a state 
commission, in the exercise of its legis- 
lative discretion, might include that 
property in fixing a reasonable rate.” 

A gas company’s loss of business by 
reason of a change from gas to electric 
street lights was called a true case of 
supersession, and the company was not 
allowed to amortize its retired gas 
street lighting equipment.** No basis 
was found on the record before the 
court for saying that consumers 
should be charged for amortization of 
the value of property not used or use- 


7 


ful where a change had been made 
from artificial gas to mixed gas by a 
company which had failed for many 
years to set aside a depreciation re- 
serve. But in the same case the cost of 
changing customers’ appliances when 
natural gas was introduced for mixing 
purposes was allowed as a charge to 
operating expenses to be amortized. 
The cost of voiding an existing lease 
so that new structures might be erected 
was not recognized as a proper addi- 
tion to a rate base but was treated as a 
charge to operating expenses over the 
life of the lease.™ 


| aaeseconrale of public utility com- 
panies by investigators is one of 
those things which, it seems, must now 
be philosophically accepted as one of 
the risks of the enterprise. Resistance 
has proven futile in recent cases where 
the mandates of investigators have 
been resisted. 

One company seeking an injunction 
to prevent a rate investigation was re- 
buffed with the statement by a Federal 
court that an injunction to restrain a 
state commission from enforcing or 
attempting to enforce a challenged 
order for a rate investigation should 
be denied when the commission is 
powerless to coerce observance of the 
order but must institute proceedings in 
court for that purpose, if it is not 
shown that business or property rights 
are threatened. It was said that the 
company could passively stand upon its 


is one of those things which, it seems, must now be philo- 


q “HARASSMENT of public utility companies by investigators 


sophically accepted as one of the risks of, the enterprise. 
Resistance has proven futile in recent cases where the man- 
dates of investigators have been resisted.” 
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claimed constitutional rights and assert 
them when necessary in defense of any 
enforcement proceeding instituted in 
the courts. 

This decision was upheld by the 
Supreme Court, which pointed out 
that the necessity of a corporation 
expending money for a rate investi- 
gation or risking penalties for non- 
compliance with the commission order 
is not that sort of irreparable injury 
against which equity protects by in- 
junction. This was said to be true 
particularly when it was not suggested 
that the expense was disproportionate 
to the business of the corporation, no 
order had been entered fixing rates or 
regulating conduct, and the company 
could contest in court any efforts to 
regulate or punish for disobedience of 
the commission order.™ 


| a case which went to the Supreme 


Court it was decided that an order 
of a state commission, pursuant to 
provisions of a state law, requiring an 
interstate pipe-line company to produce 
records of intercorporate transactions, 
investment, income, and expenses for 
use as in a proceeding relating to rates 
of an affiliated intrastate public utility 
company to which it supplied gas, even 
without proof of common control or 
want of arm’s length bargaining, did 
not infringe upon the commerce clause 
of the Federal Constitution.* The 


commission was not to be enjoined 
from requiring the company to produce 
such evidence on the assumption that 
the commission would arbitrarily make 
use of the information in fixing the 
intrastate company’s rates to the detri- 
ment of the pipe-line. company. 

In another case of this sort it was 
held that a general order of a state com- 
mission, valid under the laws of the 
state, which compelled an interstate 
natural gas company to file, upon speci- 
fied forms, schedules of rates and 
charges, relating to sales and deliveries 
of natural gas to pipe-line customers as 
well as to local consumers, did not in- 
fringe upon any right or privilege 
guaranteed to the company by the Fed- 
eral Constitution. The company was 
engaged in purchasing and producing 
gas in other states and transporting and 
delivering it through pipe lines to se- 
lected industries and public utility dis- 
tributing corporations within the state, 
but certain of its activities might be 
parts of interstate commerce. Merely 
to require comprehensive reports con- 
cerning all its operations, it was held, 
would not materially burden or unduly 
interfere with the free flow of com- 
merce between the states.** Elsewhere 
it has been said that a regulated public 
utility company owes the duty and has 
the responsibility of freely furnishing 
information upon which a just regu- 
lation can be based.*” 
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Commentary on PWA-Utility Policy 


sa gh utilities must make, if not a profit, at least ex- 
penses. A municipality may cover a deficit by taxation. 
So we are serving notice that Congress is willing to trust the 
taking of private property of private utility companies to one 
man, without limitation, without basis of action. If Congress 
will adopt that policy now in a small way, why will it not do it 
in the future with regard to all the privately owned public utili- 
ties? If that be true, the management of any public utility in 
the United States which would put a dime more into its prop- 


erty would be insane.” 
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—Key PITTMAN, 
U. S. Senator from Nevada. 
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Wire and Wireless 
Communication 


A REQUEST by Frank R. McNinch, 
chairman of the Federal Com- 
munications Commission, for the exemp- 
tion from civil service requirements of 
approximately 60 top positions in the 
FCC was vigorously protested on Octo- 
ber 10th by Commissioners T. A. M. 
Craven and George Henry Payne. 

Their protests were regarded as hav- 
ing had some influence on the more re- 
cent action of the Civil Service Commis- 
sion in denying the request of Chairman 
McNinch in view of the agreement ex- 
pressed with their attitude by the chair- 
man of the Civil Service Commission, 
Harry Mitchell. Continuation of the con- 
flict within the FCC was still in prospect, 
however, when a majority of the com- 
mission supported, at an executive meet- 
ing on October 13th, the subsequent ac- 
tion of Chairman McNinch in dismissing 
Hampson Gary from his post as chief 
counsel for the commission. Others on 
McNinch’s “purge” list were reported to 
be: T. J. Slowie, commission secretary ; 
Davis G. Arnold, chief examiner; and 
G. Franklin Wisner, chief of the infor- 
mation service. 

With Commissioner Norman S. Case 
absent on account of illness, the vote of 
the commission at the executive meeting 
sustaining Chairman McNinch’s ouster 
of Chief Counsel Gary was 4 to 2. Com- 
missioners Craven and Payne opposed, 
while Walker, Sykes, and Brown ap- 
proved. William J. Dempsey, the chair- 
man’s special counsel, was named to 
Gary’s post. 

The Craven-Payne letter to the Civil 
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Service Commission viewed McNinch’s 
action as clearly contrary to Presi- 
dent Roosevelt’s policy of bringing vir- 
tually all administrative positions into 
the merit system. Moreover, they 
charged that Mr. McNinch had not con- 
sulted the full membership of the FCC 
before he asked the Civil Service Com- 
mission to make the exemptions. They 
urged them not to act until the FCC 
could make a “deliberate decision” on 
the matter. 

Mr. McNinch took over the chairman- 
ship of the Federal Communications 
Comission a year ago, at Mr. Roosevelt’s 
request, to reorganize the agency and to 
eliminate the dissension which, it was 
widely reported, was plaguing the seven- 
man commission and its staff. Craven 
and Payne, however, often disagreed 
with him, it is understood. 

The present case centers on a letter 
Mr. McNinch wrote to the commission 
September 23rd asking that about 60 
positions in the legal, examining, and 
public relations divisions of the FCC, to- 
gether with certain other “confidential” 
jobs, be exempted from the classified 
civil. service. 

Most of these positions, it was re- 
ported, now are held by employees ap- 
pointed from the civil service lists. The 
reasons back of Mr. McNinch’s request 
have not been disclosed, although in some 
quarters his move was regarded as part 
of a plan to “shake up” the FCC’s per- 
sonnel. 3 

Most of the positions included in 
Commissioner McNinch’s request were 
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WIRE AND WIRELESS COMMUNICATION 


important ones. It was claimed that they 
were not in the policy-making class 
which ordinarily is exempted from the 
merit system. 


N connection with the rumors of a 
| shake-up in the FCC personnel, some 
of the commissioners have expressed the 
opinion that employees in any of the di- 
visions who were not performing their 
work efficiently could be dismissed under 
civil service procedure. It was thus ar- 
gued that it was unnecessary to have the 
positions exempted from the classified 
service. 

Craven and Payne, protesting against 
Mr. McNinch’s request, said: 


We have studied this matter very care- 
fully and our deliberate opinion is that these 
positions should not be exempted. . . . Under 
84(F) of the Communications Act of 1934, 
Congress has specifically exempted a num- 
ber of positions which are policy-making 
or confidential, and the judgment of our 
legislators at that time seems to hold good 
today. 

All other positions were expressly made 
subject to the civil service provisions and 
it is likely that your commission is without 
power to exempt them. 

We want to say further that the wholesale 
exemption of positions like these seems to be 
entirely contrary to the spirit of the presi- 
dential order and not in keeping with the 
President’s policies as to civil service matters. 

In any event, this subject had not been 
up for discussion before the commission 
and we have not had an opportunity of 
examining it before the letter was sent. 


Only a week before the Payne-Craven 
letter, the Civil Service Commission, act- 
ing under the President’s executive or- 
der, covered 81,000 Federal employees 


into the classified system. The three 
members of the Civil Service Commis- 
. sion later conferred with the President 
regarding that order and the possible 
extension of its provisions to approxi- 
mately 44,000 other positions. 

ce ee * 


HIs renewed controversy within the 

membership of the FCC came on 
the heels of the recent row over alleged 
profanity in the broadcasting of a play 
by Eugene O’Neill for which the FCC 
voted (4 to 1) to investigate a Minnesota 
broadcasting station and then reconsid- 
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ered its own action following bitter com- 
plaints of attempted censorship. 

The combination of these incidents 
may have a cumulative effect upon Con- 
gress which has shown itself disposed to 
be rather critical of the FCC’s operations. 
A congressional investigation of the FCC 
was staved off at the last session only 
after pleas that the administration 
should first be given an opportunity to 
straighten out its own affairs. It was to 
do this “house cleaning” job that Chair- 
man McNinch was switched from the 
FPC to the FCC. If his attempts at re- 
organizing the staff and codrdinating the 
activities of the membership, which have 
given rise to the latest flare-up, prove 
futile (a result widely expected in cap- 
ital circles), it seems quite likely that 
congressional patience will be exhausted 
and that a thoroughgoing investigation 
of the FCC and its problem child—radio 
broadcasting—is a strong possibility at 
the next session. 

There are several cross currents, how- 
ever, which may upset or at least compli- 
cate congressional scrutiny of the FCC. 
First of all, President Roosevelt himself 
is said to be out of patience with the 
FCC, just as much as Congress is, and 
following the anticipated failure of his 
“trouble shooter,’ Chairman McNinch, 
to bring peace and order to that trou- 
bled body, the President might try 
sterner methods. 

At present all the members of the FCC 
are protected from peremptory removal 
by the President during the remaining 
terms of their respective appointments 
by virtue of the U. S. Supreme Court de- 
cision in the well-known Humphrey 
Case. To get around this it would be 
necessary for the President to resort to 
ripper legislation. Sources close to the 
White House have intimated that the 
President is in the frame of mind to go 
to such extremes unless the FCC turmoil 
is quieted in the very near future. The 
forthcoming radio monopoly investiga- 
tion (hearings start November 14th) will 
give the FCC a possible opportunity to 
rehabilitate its failing prestige. If the 
FCC conducts a thorough, effective, and 
fruitful investigation of the radio broad- 
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casting industry—that would go a long 
way to make amends for internal squab- 
bling. 

It is certain that President Roosevelt 
will renew his recommendation (very 
soon after the next session of Congress 
convenes) for an administrative reor- 
ganization bill. This circumstance would 
give him a convenient opportunity to re- 
model the FCC along more satisfactory 
lines. Just what form such reorganiza- 
tion would take is purely speculative at 
this time. There are rumors that he 
might revive the scheme of putting the 
whole FCC under an administrative de- 
partment, and still less likely rumors of 
merging it with the Interstate Commerce 
Commission. 

ee 

NE thing is certain at least; that is 
that the new version of the Presi- 
dent’s administrative reorganization bill 
will be quite different in form from the 
one defeated in the House of Repre- 
sentatives last spring. In another field 
of communications, for example, there 
is an undercover jurisdictional rivalry 
between two Federal regulatory commis- 
sions which may require presidential in- 
tervention in the form of amendatory 
legislation, if not administrative reor- 
ganization. That is in the field of trans- 

oceanic air commerce. 

That regular transatlantic airplane 
service will be established within the next 
two years is certain. One foreign gov- 
ernment has already made fairly promis- 
ing plans to start regular service between 
Baltimore and Paris next May. Other 
governments are sure to follow and, of 
course, American firms will want to be 
well up in the van of this oceanic pas- 
senger trade of the future. 

The U. S. Maritime Commission, real- 
izing all too well the tremendous future 
importance of this new industry, which 
is as yet only in the blueprint stage, is 
fretting because Federal statutes as pres- 
ently enacted would seem to give such 
regulatory authority as would exist in 
the U. S. over the auxiliary features of 
transatlantic airline service to the new 
Civil Aeronautics Authority. 

The U. S. Maritime Commission feels 
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that it is in a more logical position to 
coordinate the regulation of such new aj 
service with such regulatory duties as it 
now possesses over American shipping. 
Transatlantic air carriage, it is suggested, 
bears the same relation to transatlantic 
shipping as the motor bus does to the 
railroads. For that reason it is hinted 
that the action of Congress in blanket. 
ing Federal regulation 6f motor carriers 
under the Interstate Commerce Commis. 
sion should be the model to follow in any 
revisionary legislation on the subject, 
The Interstate Commerce Commission 
itself has not been heard from in this 
behind-the-scenes battle for regulation of 
an industry not yet in existence, but it 
is not unlikely that the ICC will have 
something to say on the subject. 
“ie * 


wo cases of interest to communica- 

tions industries were argued or due 
to be argued during the early days of 
the new term of the U. S. Supreme 
Court: 

The first case is an appeal by the Con- 
solidated Edison Company of New York 
from a decision of the U. S. Circuit 
Court of Appeals, which upheld enforce- 
ment of an order of the National Labor 
Relations Board affecting the collective 
bargaining of the utility company’s en- 
ployees. This case was argued October 
14th and involved two principal issues: 
(1) whether a utility company, whose 
own physical operations are, for all prac- 
tical purposes, confined within the limits 
of a single state, can be regarded as en- 
gaged in “interstate commerce” for pur- 
poses of Federal regulation under the 
National Labor Relations Act simply be- 
cause it furnishes a necessary utility 
service (gas and electricity) to important 
industries and organizations which are 
engaged in interstate commerce, such as 
telephone and telegraph companies, rail- 
roads, ship terminals, post offices, etc.; 
(2) assuming NLRB jurisdiction in the 
premises, does the NLRB have any 
power to set aside an exclusive bargain- 
ing contract between such utility com- 
pany and a union (AFL affiliate) which 
the utility company allegedly regarded in 
good faith and, upon reasonable investt- 
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vation, to represent the majority of its 
employees? With respect to the second 
point, the NLRB had acted upon the 
omplaint of a rival union (affiliated with 

e CIO) that the latter had been un- 
fairly discriminated against and its mem- 
hers intimidated and coerced. 

The decision of the Supreme Court on 
he jurisdictional point is being looked 
forward to with great concern by the 
dependent telephone associations be- 
ause of the possible bearing it might 
ave upon the application of both the 
Jational Labor Relations Act and the 
Federal Wages and Hours Act to the 
kmall intrastate independent telephone 
ompanies. The American Federation of 
Labor, on the other hand, is anxiously 
bwaiting the Supreme Court’s decision 
on the power of the NLRB to set aside 
exclusive bargaining contracts in order 
to clarify their course of action follow- 
ing resolutions recently adopted at their 
annual convention in Houston, Texas. 
hese resolutions called upon Congress 
0 make certain specific changes in the 
National Labor Relations Act, and the 
most important would be an amendment 
hat would deprive the NLRB of the 
power which it presently exercises to set 
hide exclusive bargaining contracts. If 
he U. S. Supreme Court should decide 
in favor of the utility company in the 
onsolidated Edison Case, such amend- 
atory legislation would, of course, be 
unnecessary. 


HE second case of interest to the 
communications industries is the re- 
hearing on the patent suit brought by 
General Talking Pictures, Inc., against 
three corporate members of the Bell sys- 
tem: Western Electric, Electric Research 
Products, Inc., and the parent concern, 
e American Telephone and Telegraph 
Company. 

The case was scheduled to be argued 
BOctober 19th and involved the question 
of whether the owner of a patent who 
has granted to another a license to use 

€ same may thereafter restrict manu- 
facture and sale by customers of its 
licensee, The case arose from a damage 
uit by General Talking Pictures, Inc., 
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said to have grown out of such an al- 
legedly illegal attempt at monopolistic 
control of patent licenses. The Supreme 
Court at the last term upheld the licens- 
ing agreement by a 4-to-1 vote but subse- 
quently decided to rehear the case, which 
was expected to raise important funda- 
mental questions of patent policy which 
may have a bearing upon the forthcom- 
ing joint congressional investigation of 
monopolistic practices in general. 

The Supreme Court on October 10th 
also agreed to review a suit by the 
Mackay Radio & Telegraph Company, 
Inc., against the Radio Corporation of 
America. This was a routine patent case 
involving alleged infringement on a 
patent (Carter Patent No. 1,974,387) for 
a short wave directional antenna. The 
lower court held the patent valid and sus- 
tained the infringement suit. The ap- 
pellant contends that the patent is invalid 
because of improper amendment, and be- 
cause it was anticipated by prior inven- 
tions. 

o's s 
HE Federal Communications Com- 
mission’s hearing on the differences 
between charges for ordinary and urgent 
messages will be reopened for further 
testimony on December 12th. 

An order was issued June 14, 1937, 
directing the Western Union Telegraph 
Company to cease charging rates for ur- 
gent plain language and code messages 
which the commission said were unrea- 
sonable in relation to ordinary messages. 
The order also directed Western Union to 
discontinue the alleged practice of impos- 
ing artificial delay in the transmission of 
ordinary messages in order to force them 
to move under urgent message rates. The 
1937 order of the commission, however, 
was not made effective. 

The FCC also ordered a further hear- 
ing on the “radiomail” rates of Globe 
Wireless, Ltd., which were opposed by 
RCA Communications, Inc., Mackay 
Radio & Telegraph Company, Western 
Union, and Commercial Pacific Cable 
Company. Although the commission 
conducted a hearing last year, no order 
was ever issued. The new hearing will 
be held November 23rd. 
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The Question of Taxes 


O* October 2nd the New York Her- 
ald Tribune quoted a letter submit- 
ted to the recent World Power Confer- 
ence at Vienna by President Charles W. 
Kellogg of the Edison Electric Institute, 
as follows: 


Despite the continued growth of electric- 
ity distribution, increasing tax burdens in 
the United States are lessening the possi- 
bility of further large rate reductions on the 
part of privately owned utilities ... During 
the past five years revenues from consumers 
have been rising, but any increases which 
may have accrued to the investors through 
the expansion of their business and the en- 
largement of the demand for electricity have 
been swept away by the rising flood of taxes. 
(Taxes paid by utilities were equal to 16 per 
cent of gross revenues in 1937, against 11.9 
per cent in 1932.) 

At the present rate of taxation upon the 
electric light and power companies, nearly 
six dollars a year, or 50 cents per month, is 
contained in the household electric consum- 
er’s bill for service. This increase in taxa- 
tion has more than offset the slight growth 
in the annual payment of the average con- 
sumer. After deduction for taxes, revenue 
per consumer is less than it was seven years 
ago ($28.89 in 1937 against $29.56 in 1930), 
in spite of the fact that utility companies 
have to furnish each consumer with 45 per 
cent more kilowatt hours of electricity per 
year. 


Three days later, The New York 
Times carried a Hyde Park dispatch 
from which we quote excerpts: 


It is the hope of the Roosevelt adminis- 
tration that American industry will learn 
from the recent settlement of the European 
war crisis that it will profit more by co- 
Operating with government than by “eco- 
nomic saber rattling,” and that the partner- 
ship of business with government is essential 
to the nation’s progress. 

In making this attitude of the adminis- 
tration known to White House cor- 
respondents here... , a spokesman qualified 
to speak said that the country could look 
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for favorable business conditions “from 
now on” if a codperative attitude toward the 
administration’s program for economic re. 
covery was unmistakably manifested by 
business and industrial leaders . . . 

Illustrations of what was described as 
this deliberate distortion were seen in the 
effort to make it appear that the Federal 
government was going to establish the re. 
gional equivalents of the Tennessee Valley 
Authority all over the United States, that 
it had become impossible to raise money pub- 
licly for new privately owned power plants, 
and that the Federal tax burden was far 
higher than it had been two, three, or five 
years ago. 


HETHER or not there was any con- 
nection between the sentence last 
quoted and Mr. Kellogg’s letter as quoted 
above, with respect to the question of 
utility tax burdens over the past five 
years, it may be of interest to analyze the 
subject further. Total taxes paid by the 
electric light and power industry (as 
compiled by the Edison Electric Insti- 
tute) have increased as follows in rela- 
tion to gross revenues during the past 
five years (in millions of dollars) : 

Calendar Total Gross Ratio Taxes 
Years Taxes Revenues to Gross 

1932 $205 

1933 215 

1934 243 

1935 255 

1936 286 

1937 330 


It is true that only about one-third to 
one-fourth of these total amounts repre- 
sent Federal taxes. Exact figures have 
not been compiled, but payments to the 
Federal government are estimated as fol- 
lows by the EEI for 1932-1936: 
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From these tables it appears that dur- 
ing 1932-1936 Federal taxes showed a 
gain of about 88 per cent, while all other 
taxes increased less than 25 per cent. 
The proportion of Federal to total taxes 
increased from about 23 per cent to 31 
per cent. 

To take a specific instance, Consoli- 
dated Edison’s taxes in 1932 and 1937 
were as follows: 

Federal Taxes: 

Income (normal 
and _—undistrib- 
uted profits) ... $8,983,772 $5,389,568 
Capital stock .... 128,120 897,688 
Old-age benefits . 782,048 
Unemployment in- 

282,245 


surance 
Electric energy .. 4,207,328 
10,322 


Miscellaneous ... 18,093 


Total Federal.. $ 9,129,985 $11,569,199 
All Other Taxes .. 24,222,637 37,743,388 


-» $33,352,622 $49,312,587 


Federal taxes increased for this com- 
pany only about 27 per cent, while other 
taxes increased about 56 per cent. How- 
ever, this was due to a sharp reduction in 
income taxes, due to shrinkage in the 
company’s income from about $57,676,- 
92 to $35,662,563, together with factors 
such as a substantially larger deprecia- 
tion charge in the tax report (about $26,- 


1932 1937 








Total Taxes 


000,000 in 1937, compared with some 
$18,000,000 in 1932). Actually the Fed- 
eral income tax rate increased from 133 
per cent in 1932 to 15 per cent in 1937, 
added to which was the new undistrib- 
uted profits tax. 

New Federal taxes which became ef- 
fective during the intervening years to- 
taled in 1937 more than the amount of 
the income tax of that year. Had the 
Federal income tax payment for 1937 
equalled that for 1932, Edison’s total 
Federal taxes would have amounted to 
$15,163,403, or an increase of about 66 
per cent, compared with the increase in 
all other taxes of about 56 per cent. 


I“ the accompanying graph we have 
pictured the constantly increasing 
use of electricity by residential consum- 
ers since 1913, together with the con- 
stantly decreasing cost of electricity per 
kilowatt hour to these users. We have 
also attempted to indicate how much 
faster the residential rate might have de- 
clined since 1932 if taxes had increased 
no faster than gross revenues, and the 
resultant savings had been passed along 
to residential customers. (It would have 
been more logical to begin the adjust- 
ment with 1930, but figures were not 
available. ) 





KW 
REVENUE 
PER HOUR 


AL 
KILOWATT HOURS 
PER RESIDENTIAL 


TT HOURS 
| —_———_ 





RESIDENTIAL KWH RATE ADJUSTED FOR POSSIBLE TAX SAVINGS 


2 2 
191314 °15 16 17 "18 °19 ’20 ’21 ’22 '23 '24 ’25 '26 ’27 '28 ’29 ’30 '31 '32 '33 '34 35 '36 1937 


KWH REVENUE 
Adjusted for 
1932 Tax Ratio 
PER 








579 


OCT. 27, 1938 





PUBLIC UTILITIES FORTNIGHTLY 


While the Federal government has, 
therefore, imposed an increasing burden 
of taxation on the utilities, it has given 
them a partially offsetting benefit in its 
policy of maintaining artificially low 
money rates. Interest rates probably 
would have been rather low in any 
event, due to the huge accumulations of 
capital funds in recent years, but prob- 
ably not so low as prevailing rates if the 
government’s policies had been different. 
At any rate, the utilities have been per- 
mitted to accomplish a considerable re- 
funding program on very satisfactory 
terms, and the reduction in fixed charges 
is a helpful offset to increased taxes. 
Thus, Consolidated Gas in the five years 
1932-1937 decreased its fixed charges 
about $4,000,000. However, during the 
same period total taxes increased over 
$16,000,000. 

For Consolidated Edison, taxes in 
1937 exceeded net income by about 38 
per cent; in other words, out of cor- 
porate income before tax deduction, 
about 58 per cent went for taxes, leav- 
ing 42 per cent for stockholders. During 
1923-1929, taxes remained at about 11 
per cent of gross revenues. By 1932, the 
percentage had increased to 15 per cent 
and in 1937, to 21 per cent—despite the 
substantial reduction in Federal income 
taxes as pointed out above. 

Taxes paid by all industries in 1937 
were equal to 53 per cent of corporate 
net income after taxes, according to a 
study by the National Association of 
Cost Accountants, based on reports from 
717 companies. The report says taxes 
on industrial companies were a third of 
corporate income before the deduction 
for taxes. 

Direct corporate taxes in 1937 
amounted to 18.5 per cent of total direct 
labor payrolls and 3.4 per cent of sales 
prices for the reporting companies. Fig- 
ures from a smaller group of companies 
showed 1937 taxes amounting to 67.3 per 
cent of dividends. These figures relate 
only to direct taxes; data on indirect 
taxes were not available. 

The whole tax problem is of vital im- 
portance both to business men and to 
consumers. It has a direct bearing on the 
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difficulty of raising new equity funds for 
expansion of American business. 


> 


Sale of Memphis Power & Light 


EMPHIS Power & Light Company, 
September 30th, agreed to sell its 
electric service facilities to the city for 
$13,500,000. This figure was $500,000 
more than the city’s original bid, but 
nearly $3,000,000 less than the company’s 
original offer. It is thought the company 
will realize about $330,000 from sale of 
its high power transmission lines ex- 
tending to Mississippi and Arkansas, to 
other subsidiaries of the Electric Bond 
and Share system (Arkansas Power & 
Light Company and Mississippi Power 
& Light Company, subsidiaries of Elec- 
tric Power & Light Company). 

The company also has about $1,500- 
000 in net current assets, and can prob- 
ably obtain the release of a good portion 
of $1,000,000 held in escrow with the 
Tennessee utilities commission in a re- 
tirement fund (part of which must 
probably be maintained against the nat- 
ural gas business). It would appear, 
therefore, that the company should 
realize enough cash to retire its two 
bond issues—the $10,000,000 refunding 
5s, callable at 102, and $5,275,000 re- 
funding 44s of 1978, callable at 103}. 
However, no definite decision regarding 
the method of retiring the bonds has yet 
been announced. 

In 1937 about 37 per cent of the com- 
pany’s revenues was from gas. It is 
possible, therefore, that net earnings 
from this remaining business will suf- 
fice to continue dividends on the pre- 
ferred stocks. This would require only 
about 12 per cent of the gross revenues 
from gas. 


5 
Spurt in New Bond Issues 


UE to the war scare September 
proved a rather lean month for in- 
vestment bankers. New utility issues, 
as indicated in the accompanying full- 
page chart (page 583), totaled only about 
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$44,000,000, compared with $219,000,- 
000 in August, $56,000,000 in July, and 
$145,000,000 in June. 

“New money” utility financing in the 
first nine months of 1938 (as compiled 
by the Commercial & Financial Chron- 
ile) totaled about $223,000,000, or 
nearly one-third of the $723,000,000 
total. “New” financing this year will be 
larger than for any of the previous five 
years, last year’s total being $149,000,- 
000. However, as frequently pointed 
out by utility executives, what is really 
most desirable is equity financing; and 
this continues, as during the previous 
five years, of negligible proportions. 

The $37,500,000 Virginia Electric 
& Power 34s were successfully marketed 
October 5th, the bonds holding at a 
premium over the offering price. The 
$42,000,000 Michigan Consolidated Gas 
Company bonds offered on the follow- 
ing day were also well received, although 
less popular. 

The $55,000,000 Ohio Power Com- 
pany first mortgage bonds were due for 
offering about October 21st ; $80,000,000 
Public Service of Northern Illinois first 
34s, about October 19th; and Wisconsin 
Electric Power’s $55,000,000 first 34s, 
October 25th. 

Brooklyn Edison Company on Sep- 
tember 26th sought public service com- 
mission approval of $4,240,000 consoli- 
dated mortgage bonds to be dated No- 
vember 15th. 

Indiana General Service Company is 
planning to sell $6,500,000 first 3%s of 
1968 to several insurance companies. 


Be 
Electric Bond and Share 


“Integration” 


fe following excerpt regarding 
plans for integrating properties of 
the Electric Bond and Share system is 
quoted from Business Week: 


One fine day the four holding companies 
that control Electric Bond and Share’s do- 
mestic electric utility properties will an- 
nounce that they have undertaken to com- 
ply with the “death sentence” by rearrang- 
ing properties among themselves. This plan 
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has been kept very quiet, but before long 
executives of the four holding companies 
are expected to sit down around a confer- 
ence table and start the intricate job of re- 
grouping ... The plan should easily be put 
on paper by December Ist, the date set by 
Securities and Exchange Commission 
Chairman W. O. Douglas for all holding 
companies to present their integration plans. 

... Bond and Share, regarding geography, 
will say that the properties have been in- 
tegrated in four independent systems. Con- 
cerning finance, it will declare that the hold- 
ing company pyramid has been eliminated 
and Electric Bond and Share converted into 
an investment company instead of a holding 
company. It changed its character by dele- 
gating its management functions in finance, 
engineering, etc., to Ebasco Services, Inc., 
about two years ago. Ebasco Services is 
simply hired by the four holding companies. 


¥ 


Corporate News 


HE Brooklyn-Manhattan Transit 

Company has arranged for a loan 
of $8,000,000 from the Reconstruction 
Finance Corporation to pay for general 
rehabilitation of rolling stock and equip- 
ment on its street car lines in Brooklyn. 
Actual closing of the loan is being held 
in abeyance, however, to await further 
developments in the transit unification 
negotiations now pending between 
spokesmen for the city and the transit 
commission and representatives of the 
private traction interests. The loan has 
been opposed by Mayor LaGuardia on 
the ground that the additional capital 
would add to the system’s purchase 
price; but it is now reported that some 
of the mayor’s advisers consider the loan 
good policy, since the money can be ob- 
tained on very reasonable terms and the 
improvements might have to be carried 
out in any event by the city. 


Victor Emanuel, president of Stand- 
ard Power & Light Corporation, has 
been elected chairman of Standard Gas 
and Electric Company. Bernard W. 
Lynch, president of Standard Gas, has 
resigned as president and director of the 
Public Utility Engineering & Service 
Corporation, service company for the 
system, being succeeded by William J. 
Hagenah. According to Mr. Lynch, these 
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changes have been brought about be- 
cause the concern is now out of the 
hands of the courts under §77B of the 
Bankruptcy Act and because of negotia- 
tions now pending for Standard Gas and 
Electric’s reacquisition of the Public 
Utility Engineering & Service Corpora- 
tion as a wholly owned subsidiary. The 
latter is now a mutual service company. 
Standard Power & Light Corporation, 
top holding company of the system, is to 
be dissolved, presumably by distribution 
of assets. However, Standard Power & 
Light also has outstanding $24,060,000 
of 6 per cent debentures due in 1957, 
which were assumed as to principal and 
interest some time ago by Standard Gas 
and Electric. One of the provisions of 
the recently consummated plan of reor- 
ganization of Standard Gas called for 
the continuance of the assumption of 
Standard Power & Light’s debentures, 
but it is not clear whether final approval 
has been obtained from the Securities 
and Exchange Commission. 


The New York Transit Commission 
has approved the city’s application to 
remove the Sixth Avenue elevated line, 
granting a certificate that the line is a 
nuisance and traffic obstruction. On 
October 13th the line was bought by the 
city for $12,500,000, which is to be ap- 
plied against back taxes of the Man- 
hattan Railway Company. 


President Crumley of the Jersey Cen- 
tral Power & Light Company has ad- 
vised the Federal Power Commission 
that the company does not consider it- 
self under the jurisdiction of the com- 
mission, since it is not engaged in inter- 
state commerce. He testified in an in- 
vestigation of a transaction by which the 
New Jersey Power & Light Company ac- 
quired 341,350 shares of common stock 
of Jersey Central, without asking for 
FPC approval. The commission had 
claimed that the company was doing in- 
terstate business because it had arrange- 
ments for interchange of power with 
New Jersey Power & Light and Public 
Service Electric & Gas Corporation, 
which enabled it to “operate in tune 
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with other utilities in New Jersey and 
adjourning states.” The case is an in. 
teresting one because it may establish a 
precedent. Some systems doing busi 
ness within a single state have been re. 
luctant, in some instances, to intercon. 
nect with other companies because this 
might involve them in interstate com. 
merce and place them under the juris. 
diction of the Federal Power Commis. 
sion. This would mean extra expense 
and time in obtaining approval for 
various activities already subject to ap- 
proval by state authorities. The admin- 
istration recently asked for more power 
interconnection in eastern territory to 
increase efficiency and as a measure for 
war-time protection. 


Northern States Power Company of 
Delaware, subsidiary of Standard Gas 
and Electric system, has asked SEC ap- 
proval for a readjustment of intercom- 
pany debt and restatement of assets. One 
of the proposals made is to write down 
the value of the Class B common stock, 
of which 729,000 shares are outstanding, 
all owned by Standard Gas and Electric, 
from $7,291,663 to $1. It is through the 
ownership of this stock and about 4 per 
cent of the Class A stock that Standard 
Gas and Electric has about 40 per cent 
voting control of Northern States 
Power. No change is proposed in this 
voting power. The remaining Class A 
and the preferred shares of stock are 
widely held. 


Columbia Gas & Electric Corporation 
has been authorized by the SEC to pay 
regular November 15th dividends on its 
three preferred stocks, subject to cer- 
tain accounting conditions. The com- 
pany has estimated that dividend re- 
quirements will be fully earned for the 
calendar year. Apparently no payment 
was authorized on the common stock. 
Prior to 1938, dividends had been paid 
on the common stock for many years, 
and earnings available for common stock 
for the twelve months ended June 30th 
were 43 cents a share, compared with 48 
cents the previous year, according to 
Standard Statistics. 
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What Others Think 


Reciprocal Promotion As a Phase 
Of Utility Public Relations 


USINESS leaders during the current 

year have wisely selected “public 
relations” as the target for concerted ef- 
forts to restore the political economy of 
America to a healthy and normal state. 
But utility executives are, perhaps by 
reason of special experience, probably 
ahead of their brethren in the unregu- 
lated field in this respect. Hence, it is 
small wonder that business leaders in 
general are looking to the utilities for 
guidance. 

One interesting example of astute pub- 
lic relations technique is the New Eng- 
land-Florida reciprocal promotion plan, 
which was started early in 1937 by the 
following companies: New England Gas 
& Electric Association, the Florida Power 
Corporation of St. Petersburg, and the 
Florida Public Service Company of 
Orlando. Going beneath the sheer me- 
chanics of this plan we find an under- 
lying philosophy which is as admirable as 
it is original. All students of economy 
know that the profit motive must control 
a Capitalistic economy if there is to be 
any capitalistic economy. 

But it is equally important to recognize 
that the profit motive must not control 
exclusively. Business which depends on 
the profit motive for its physical exist- 
ence must also depend upon public good 
will and the friendship of the consumer 
for its spiritual existence. This is what 
social-minded business groups mean 
when they speak of “service.” It includes 
service to the communities and to the 
state, as well as service to the individual 
or group of individuals who are the im- 
mediate consumers of the commercial 
product. 

In other words, this enlightened con- 
cept of “service” goes beyond the obvious 
objective of making friends with your 
own customers. It transcends the con- 
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ventional customer relations program, 
It means making friends with and doing 
something for your neighbors who may 
never do a penny’s worth of business 
with you, but who are nevertheless united 
with you in bonds of common interest in 
a certain city, state, or region. As a mat- 
ter of application of principle, this is best 
carried out by identifying the utility busi- 
ness with some common objective of the 
localities in which it operates. A utility 
in a textile area would try to promote 
textiles. A coal belt utility would ac- 
tively plug the consumption of coal, and 
so forth. 


HE particular plan agreed upon be- 

tween the New England and Florida 
utility companies already mentioned is 
intriguing in its operation. Florida’s 
principal stock in trade is, of course, the 
business of being winter host to the le- 
gion of American travelers who seek a 
pleasant haven from the rigors of the 
northern winter. Of recent years, this 
“nation’s playground” business has like- 
wise come to be an important industry 
for the New England states during the 
summer season, when thousands seek the 
cooling comforts of the northern sea 
coast, lakes, and mountains. 

Both regions, therefore, have a mutual 
interest in stimulating the ebb and flow 
of such tourist traffic. And lest the cynic 
arise to ask whether utilities do not im- 
mediately profit from such regular mi- 
grations, it should be sufficient answer 
that the so-called “seasonal load” is rela- 
tively less desirable to electric companies 
than other classes of service. The 
butcher, the baker, and candlestick maker 
can all load up surplus stock in antici- 
pation of a rush season, but since elec- 
tricity by its very nature must be con- 
sumed instantaneously with its produc- 


584 





tion, it 
has per 
to grin 
munity 
Yet 
rocal p 
ful in 
1938 b 
Here i 
The 

in thei 
an attr 
and dis 
literatt 
ested. 

Florid 
windov 
Electri 
and Ne 
clude f 
cation 
model: 
ing mi 
of cou 
beach 
similay 


of 
(; fi 
and 1 
were t 
trial 2 
Massa 
velopn 
shire, 
Camb: 
Hamp 
ment J 
Comn 
Comr 
Cham 
Cham 
Boar 

In 
merot 
were 
under 
sentat 
ation, 
State 
merce 
to hay 
way. 

It 


WHAT OTHERS THINK 


tion, it is obvious that the electric utility 
has perhaps less of a strictly business ax 
to grind than anybody else in the com- 
munity for this type of trade. 

Yet the New England-Florida recip- 
rocal promotion plan proved so success- 
ful in 1937 that it is being continued in 
1938 by all parties ‘to the original plan. 
Here is how it works: 

The utility companies involved display 
in their key offices in 10 Florida cities 
an attractive diorama of New England, 
and distribute New England recreational 
literature to customers and others inter- 
ested. In return for this courtesy, 
Florida exhibits are shown in the office 
windows of the New England Gas & 
Electric Association in Massachusetts 
and New Hampshire. These displays in- 
clude photographic murals of Florida va- 
cation areas, fishing implements, ship 
models, witch globes, and other interest- 
ing maritime curios, beach scenes, and, 
of course, the inevitable winsome Florida 
beach beauties. Prizes were awarded for 
similar amateur photography. 


OOPERATING in this movement and 

furnishing the many photographs 
and recreational literature necessary 
were the New England Council, Indus- 
trial and Development Commission of 
Massachusetts, State Planning and De- 
velopment Commission of New Hamp- 
shire, Cape Cod Chamber of Commerce, 
Cambridge Industrial Association, New 
Hampshire Seacoast Regional Develop- 
ment Association, Worcester Chamber of 
Commerce, New Bedford Board of 
Commerce, Southeastern Massachusetts 
Chamber of Commerce, Plymouth 
Chamber of Commerce, and Falmouth 
Board of Trade. 

In Florida during the last year nu- 
merous organizations, state and civic, 
were told the story of what was to be 
undertaken, discussed it with the repre- 
sentatives of the New England Associ- 
ation, and agreed to give it their support. 
State departments, chambers of com- 
merce, and civic organizations are eager 
to have their literature distributed in this 
way, 

It is pointed out that such distribu- 
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tion in the offices of the various utilities 
involved offers an excellent opportunity 
for reaching a veritable “preferred list.” 
The literature goes into the hands of 
people most likely to be interested in it 
and what it describes. All these organi- 
zations working with the utilities in this 
movement like it, believe it sound, and 
are ready to give it all assistance possible. 

This, perhaps, is one of the best results 
of the plan. The story goes abroad from 
these organizations that a group of 
Florida and New England utilities are 
doing a splendid job publicizing the 
recreational facilities of each other, and 
this is the effective publicity that cannot 
be bought, save through some such dis- 
tinct service as this program. It ties the 
cooperating utilities and these organiza- 
tions together in a common interest. It 
all makes for better understanding and 
the best codperation whenever it is 
needed. 


VER and over again the remark has 
been picked up that it is somewhat 


surprising to find utilities engaged in ac- 


tivities of this sort. It has come from 
customers, newspaper men, officials of 
civic organizations, the man on the street, 
and it always carries with it the sugges- 
tion that the speaker is not at all dis- 
pleased to find a utility engaged in a very 
human and helpful undertaking some- 
what outside its prescribed field. 

Best evidence of this public recogni- 
tion of the merits of the plan is the wide 
publicity which has been given to it in 
the press of New England and Florida. 
During the 1937-38 season alone, im- 
pressive news items, eulogistic editorials, 
and photographs appeared in 22 different 
daily and county newspapers in Florida 
and 17 different daily newspapers in 
New England. In many instances the 
subject was repeatedly treated. This was 
in addition to the publicity given through 
display advertisements (placed by the 
utility companies) and photographic 
prize contests. The plan has attracted the 
attention of even the New York press 
and national trade publications as an in- 
teresting experiment in truly modern 
public relations. 
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GENTLEMEN, FOR THE FIRST 
IME IN FIVE NEARS AMATED 
SAVING MUG IS SHOWING A SLIGHT 
PROFIT. THIS IS ONLY DUE TO THE 
FORESIGHT AND HARD WORK OF OUR. 
PRESIDENT. IN BEHALF OF OUR. 
STOCKHOLDERS I MOVE “THAT HIS 
SALARY BE INCREASED TO 
25 “THOUSAND A NEAR! 














LET ME SAY THaT L sen | 
HAVE ACCOMPLISHED ANYTHING 
WNITHOUT THE UNTIRING AID OF 
THis BOARD! L THerErore 
MOVE “THAT ALL DIRECTORS! 
SALARIES BE INCREASED 
TO 1S THOUSAND DOLLARS 











PEE TING OF THE BOARD 
OF DIRECTORS AS THE 
FIRM MONES OUT OF 
THE RED- THEY'LL DO 
IT EVERY TIME —— 








Fortune Magazine on the Public 
Relations of Business 


OREIGNERS visiting the United States 
frequently express wonder and be- 
wilderment at the way big business (and 
for that matter, little business) is made 
a political football in a nation whose busi- 
ness accomplishments are unquestion- 
ably the most successful in world history. 
Visitors from Europe and elsewhere 
quite naturally assume that in a country 
which is notorious for its quest of ma- 
terial advancement, the leaders of busi- 
ness would be popular heroes—as ex- 
alted in American public esteem as were 
the hero warriors of ancient Rome or the 
learned churchmen of medieval Europe, 
or the distinguished statesmen of the 
Victorian era. 

Such is not the case, however, accord- 
ing to that de luxe publication, Fortune 
magazine. The editors of Fortune have 
discovered that the evolution of the 
American system has produced a “stark 
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paradox” in that business which has 
given the nation what it wanted most is 
the nation’s principal object of attack. 
Those who have been most successful 
in business—the “big” business men and 
the “big” corporations they represent— 
are set upon by hordes of tenpenny poli- 
ticians and the public apparently enjoys 
the spectacle. Important leaders of in- 
dustry are lectured over the radio and 
worried by Washington. An amazingly 
few business leaders have become popt- 
lar in the sense that Henry Ford has be- 
come popular. It would seem patent that 
the American people have never really 
been sold on business of the modern in- 
dustrial variety. 

The astonishing angle is how little 
business deserves such opprobrium. The 
editors of Fortune compiled an impres- 
sive record on behalf of business: 

The record of American Business is cleat. 
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In the beginning there were the forests and 
the hidden metals and a little capital im- 
ported from Europe. Then there came ships 
and a clock industry and a brass industry. 
Thereafter there were iron furnaces on the 
Ohio; railroads, oil, metals undreamed of 
by the alchemists; water systems, hospitals, 
laboratories, dams and generators, communi- 
cations wired and unwired. There were the 
begadgeted automobiles, annually recreated. 
There was the cinema, spreading over the 
entire earth California’s version of romance. 
There were all the things that the modern 
citizen has, and the things that he still hopes 
to have. The list runs to infinity, with every 
item of infinity familiar. 

It was not brought into being by a dynasty 
of kings, nor by a succession of dictators, 
nor by a soviet, nor by a corporative state. 
It sprang from no man’s mind. It was not 
administered. It was, on the contrary, the 
creation of American Business, which pro- 
vided the leadership, and of American 
Labor, which provided the work, under a 
government designed to guarantee the free- 
dom of men to lead or to work. And 
although it is not unique—since every indus- 
trialized nation could draw up a list of its 
own—it has this distinction: that it has been 
distributed more widely and in more abun- 
dance to the people who created it than any 
list of material benefits—any wealth—has 
ever before been distributed in the history 
of the world. 

That is the record of American Business. 


The supposed cure for this situation is 
what business men call public relations. 
As most people familiar with utility man- 
agement and utility regulation well know, 
the art of public relations is not at all an 
exact science. It is a difficult one. The 
public seems instinctively to distrust a 
business man, often on the word of a 
glaringly superficial demagogue. 


EVERTHELESS, the editors of For- 

tune believe that the American 
business man can sell the American pub- 
lic on business and that he has one of 
the greatest sociclogical opportunities in 
history. But the average business man 
must start out by abandoning his concep- 
tion of his business as “private enter- 
prise.” 

He must think of his business in 
terms of public interest just as the rail- 
road companies and public utility com- 
panies have long since been brought to 
regard their business as functioning in 
the public interest. The Fortune editorial 


describes this penetration of the public 
service concept in the strict field of public 
utilities into the field of unregulated in- 
dustries as follows: 


Now if there is to be a capitalist economy 
at all, the profit motive must of course con- 
trol it. But if Business is ever going to 
lead the country to a higher destiny, the 
profit motive must not control exclusively. 
The manufacturer of a competitive auto- 
mobile is not operating a “public utility” in 
the classic sense, because the public does 
not have to buy his cars if it doesn’t want 
to. But in the new and more enlightened 
sense the automobile business is a public 
utility, as is the textile business, the ciga- 
rette business, the building business, the 
press, cosmetics, drugs—any business at all. 
The reasons for this are clear. These prod- 
ucts bear in one way or another upon the 
lives of their purchasers. The prices at 
which they are offered have profound effects 
upon the economy. Their volume is a basic 
component of prosperity or hard times. 
Their labor policies spell industrial peace or 
war. And, in short, they are surrounded by 
the people and the interests of the people. 
They cannot exist without the people, and 
they must therefore learn how to exist with 
the people. 

It is possible that if Business should adopt 
this “public utility” point of view, the Busi- 
nessman would no longer make news merely 
by his mistakes, but also, and with increasing 
frequency, by his achievements. It is pos- 
sible that the public would become less inter- 
ested in the attack upon Business and more 
interested in its support. And it is possible 
that the record of Business, as described 
above, would be considerably augmented. 
Today, when showing the marvels of indus- 
try to a visitor from a foreign land, the 
American points with pride to the material 
and technological developments—the sky- 
scrapers, automobiles, airplanes, plumbing, 
and the like. But when visitors come to 
these shores—let us say from Sweden—no 
one points with pride to the management of 
the great economy that has grown out of 
these things. If in the pursuit of a new 
relationship with the public the Businessman 
should become more aware of the necessities 
of the economy, this situation would change. 
Our descendants might then be as proud of 
American economics as we are of the tech- 
nological proficiency of our machines. 


The editorial concludes that if Ameri- 
can business accepts this new relation- 
ship with government and with people, 
it is reasonable to hope that an “era of 
good feeling” can be started. 

—F. X. W. 
Epitor1aL. Fortune magazine. October, 1938. 
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Stability of Utility Employment 


A Lapor Day survey of employment 
conditions throughout the United 
States indicates that the payrolls of the 
public utility industry have held up bet- 
ter than those in most other fields since 
1929, despite the influences of soaring 
taxes and reduced rates. The survey 
was written by Earl C. Sandmeyer in a 
recent edition of the New York Herald 
Tribune. 

Mr. Sandmeyer gathered his data 
from various governmental statistical 
agencies. These indicate that the electric 
and gas business was employing 92.3 
per cent as many employees in June as 
appeared on the payrolls during 1929, 
while all manufacturing industries em- 
ployed 72.3 per cent of their 1929 aver- 
age. Increasing consumption of electric- 
ity has been a factor in maintaining util- 
ity employment, but some shrinkage has 
resulted from the fact that there has been 
little expansion in utility construction 
since 1932. 

Not only has employment held up bet- 
ter in electric and gas business, but 
wages have increased. This is apparent 
from the fact that whereas the number 
of employees in June was 7.7 per cent 
less than in 1929, total payrolls in the 
industry were only 1.2 per cent less than 
1929. The reverse is true in manufac- 
turing industries. Whereas in June manu- 
facturing employees numbered 27.7 per 
cent less than in 1929, their total pay- 
rolls were 38.7 per cent less than in 1929, 
as indicated below: 


INDICES OF sean fit AND PAYROLLS 
1929=10 


(U. S. Department of Labor Data) 
Employment Payrolls 
Electric Electric 
Manfg. and Gas 
100. 100.0 
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Average weekly pay check of electric 
and gas employees in May (latest avail. 
able) was $33.49, or 51 per cent more 
than the $22.17 received by the average 
employee of manufacturing industries, 
In 1929, the average pay check was 
$31.07 for utility workers, an increase of 
23.0 per cent over the $25.26 paid aver- 
age workers by manufacturing. Over 
the nine years ended with 1937, the 
average weekly pay of utility workers 
was $30.90, or 44.0 per cent more than 
the $21.45 received by manufacturing 
employees, as shown in the table: 

AVERAGE WEEKLY EARNINGS OF 
EMPLOYEES 
(U. S. Department of Labor Data) 
Electricity and Manu. 
Manufacturing factured Gas 
Earnings Earnings % Higher 
er Per Than Mam. 


Employee Employee facturing 
2, $31.07 ~— 


9-Year Average. 21.45 
May, 1938 .... 22.17 


, | ‘oTAL compensation of all employees 

in all industries in the United States 
has been estimated at $46,728,000,000 
for 1937, an amount equal to 90.7 per 
cent of the 1929 total of $51,509,000,000. 
From the latter figure, total compensa- 
tion fell to a depression low of $29,596,- 
000,000 in 1933, or 57.5 per cent of the 
1929 high. 

Reflecting the 1930 construction pro- 
gram, total income of employees in the 
electric light and power business reached 
a peak in 1930 at $412,000,000, or 105.4 
per cent of the $391,000,000 reported for 
1929. After falling to $260,000,000 in 
1933, or to 66.5 per cent of the 1929 total, 
it rose to $386,000,000 in 1937, or 98.7 
per cent of the 1929 mark. In manufac- 
tured gas, employees received total com- 
pensation of $109,000,000 in 1929. This 
fell to $96,000,000 in 1932, equal to 88.1 
per cent of the 1929 amount, and stood 
at $112,000,000 in 1937, or 102.8 per 
cent of 1929, 
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The Seattle Daily Times 


IF PLANT CHECKS WITH THE BOOKKEEPING 


Electric utility executives declare that 
a cessation of competition from the Fed- 
eral government and a definite under- 
standing as to the Securities and Ex- 
change Commission’s views and aims 
under §11, or so-called “death sentence,” 
of the Public Utility Holding Company 
Act would enable them to embark on a 
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vigorous construction program which 
would require addition of thousands of 
employees throughout the country and 
give much work to allied industries. 
Reflecting reduced rates and increased 
sales of economical appliances, electric 
consumption has shown comparatively 
steady growth. Whereas United States 
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industrial production (Federal Reserve 
Board adjusted index) declined 46 per 
cent from 1929 to 1932, the output of 
electricity declined only 14.1 per cent, and 
whereas industrial production last year 
was 92 per cent of the 1929 total, the 
1937 output of electricity was 129.3 per 
cent of 1929. 


F sense electric production in- 
creased 29.3 per cent over 1929 last 
year, however, gross revenues of electric 
utility companies were only 107.3 per 
cent of 1929, owing to substantially 
lower rates. Average residential electric 
rates today approximate 4.31 cents per 
kilowatt hour, or 68.4 per cent of the 


1929 average of 6.30 cents. From the 
latter figure the average residential rate 
fell to 6.0 cents in 1930, to 4.75 cents in 
1931, to 5.57 cents in 1932, to 5.49 cents 
in 1933, to 5.30 cents in 1934, to 4,99 
cents in 1935, to 4.65 cents in 1936, and 
4.39 cents in 1937. 

Another important factor affecting 
the growth of the privately owned elec- 
tric utility business has been the rapid 
rise in taxation. In 1929 the industry 
paid taxes of $187,500,000, or 9.7 per 
cent of gross revenues. In 1932, taxes 
amounted to $205,000,000, or 11.9 per 
cent of gross revenues, and in 1937 the 
total swelled to $330,000,000, or 16.1 
per cent of gross revenues. 





A Southerner Discovers the TVA 


ONATHAN Daniels, son of the U. S. 

Ambassador to Mexico, editor of 
The Raleigh News and Observer, and 
author of the recent best seller “A South- 
erner Discovers the South,” has at- 
tracted no little attention for his sincere 
and sympathetic discussion of the state 
of the nation below the Mason and Dixon 
line. Among other matters covered in 
his magnus opus was the TVA, and the 
editors of The New Republic, sensing 
that Mr. Daniels had only tapped this 
particular vein, commissioned him to 
work it more thoroughly—to the extent 
of three instalment articles in that publi- 
cation. 

The result is of interest to those con- 
cerned with the experiment in the Ten- 
nessee valley, even though the observa- 
tions of Mr. Daniels are perhaps not so 
left-wingish as other discussion on the 
subject which has appeared in The New 
Republic. The second instalment, which 
appeared in the August 24th issue, seems 
to be the one most specifically addressed 
to the utility aspects of TVA and bears 
the indicative title “Banner on a Yard- 
stick.” The author takes a disarming ap- 
proach by quoting somewhat freely the 
reaction of a private utility engineer to 
the TVA yardstick. Into this anonymous 


OCT. 27, 1938 


engineer’s mouth Mr. Daniels places the 
following passage: 


It’s not a yardstick; it’s a club. They 
get their money from Uncle Santy and no 
interest charged. We have to borrow ours 
from the public and pay what it costs— 
5 per cent and up. And TVA pays taxes— 
that’s a joke—$67,000 for the 1937 fiscal 
year. Do you know what a private com- 
pany with an investment the size of TVA’s 
would have to pay? I'll tell you: damn 
near $3,000,000. TVA’s financial statements 
show no charge for depreciation. They 
keep the real size of their investment— 
on which they’ve got to earn something to 
save their faces, if not Uncle Santy’s money 
—down by a mumbo-jumbo allocation to 
flood control and navigation. They send 
their mail free. The government prints 
their pretty picture books. They get :re- 
duced freight rates. Maybe it’s a detail— 
a damn big one—but they ride their damn 
cars all over hell and gone and pay no auto 
taxes at all. And when they want to take 
a whole town full of customers away from 
us, they lend the city fathers—or give it to 
them—the government’s money, or Hand- 
some Harold Ickes does it for them. And 
that’s the yardstick set up in odor of civic 
sanctity to show the dear people what the 
utilities ought to be charging them if we 
— weren't cheating them. And the saps 
eat it up. 

You can’t blame the people. They don’t 
care who freezes their ice cubes. If the 
government pays the Tennesseans’ power 
bills, you can’t expect the Tennesseans to 
complain. 


590 





WHAT OTHERS THINK 


short, is to look out for its own existence, 
and hew to that line, let the competitors 
fall where they may. As Mr. Daniels 
puts it: 


That is probably a little heavy on the 
partisan side, but it sums up very 
roughly the position of the private utili- 
ties in the Tennessee valley. Mr. Daniels 


went on to give his own impression of 
the engineer’s statement: 


But I think the dour engineer was mis- 
informed or perhaps emotionally informed 
as to the TVA and its yardstick. Un- 
doubtedly all that he said has been authori- 
tatively said by spokesmen for the utilities. 
But it has not been said without answer. 
TVA has officially stated that in fixing elec- 
tric rates it figures an interest rate of 3.5 
per cent on its power investment; David 
Lilienthal told investigating congressmen 
that TVA rates include an allowance of 12.5 
per cent of its gross receipts in lieu of taxes, 
which was about equal to the private util- 
ity average when the rates were fixed; and 
it has denied the existence or significance 
of minor governmental subsidies and ad- 
vantages. 

But undoubtedly the rates were shaped 
quickly. TVA was a good deal less than 
half a year old in September, 1933, when 
the specific and dazzling promise of cheap 
rates was hurried to Tennessee homes and 
Tennessee towns. 


HE author goes on to repeat Mr. 


TVA is too much engaged in a variety of 
activities to point specifically to any proper 
price for power. Experts may unscramble 
the eggs of its flood control, navigation, 
fertilizer, national defense, and power-con- 
trol activities to their own satisfaction but 
they may by no means unscramble them 
to the satisfaction of all the other experts 
or all the people concerned. Nevertheless, 
in such a river as the Tennessee the total 
benefit to the people from the integrated 
development of all these possibilities and 
functions and controls of a great river seems 
to me to be essentially more sensible than 
the old one-purpose, for-profit use of water 
by the utilities. Indeed, even if, as utility 
men now say, hydroelectric power is more 
expensive than power generated at steam 
plants, the power that is part of a wisely 
developed river is gain for the people. From 
it they may not get a perfect price tag for 
their power but they will take power as 
well as security from rivers which too often 
in the past have run in waste and destruc- 
tion to the sea. 


There are many in and out of utility 


circles who have long concurred with 
Mr. Daniels’ conclusions, but this leaves 
unanswered the argument that TVA was 
ushered into existence under the disguise 
of a much needed yardstick for the pri- 
vate industry. If, as it would now ap- 
pear, such a yardstick never was and 
never will be possible along the lines 
originally intended, it might be pertinent 
to ask whether honesty and equity do not 
require that the whole TVA scheme be 
reéxamined de novo to find out the truly 
desirable place and function of TVA 
(with its tax-paid subsidies) in the per- 
manent pattern of our economic life of 
the future. 


Lilienthal’s recent admission that 
the TVA yardstick was a “prophecy 
based on the results of the most intelli- 
gent guess” and adds his own conclu- 
sion: “So TVA fixed its yardstick rates 
honestly, I think; in terms of a will to 
use all the possibilities of TVA in the 
public interest, I believe ; scientifically in 
so far as there is any exact science about 
such a business, I am sure.” 

Nevertheless, the concluding para- 
graph of Mr. Daniels’ instalment on the 
yardstick betrays the author’s conviction 
that by the very nature of things, TVA 
rates can never be a commercial yard- 
stick, as such, for measuring the fairness 
of competitive utility rates. TVA rates, 
he says, must be made for the welfare 


—F. X. W. 
. . : BANNER ON A YARDSTICK. By Jonathan Dan- 
of TVA, not primarily for the exempli- iels. Second of three articles dealing with 


fication of the private utility interests. the TVA. The New Republic. August 24, 
The primary responsibility of TVA, in 1938. 





“PEopLe have long since learned that it is a luxury to have a political 
municipal government. There is no Democratic or Republican way to dig 
a foundation or build a bridge.” 


—Fioretto H. LAGUARDIA 
Mayor of New York city. 
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National Gas Convention 


wm some 2,000 delegates attending from 
all over the country, the American Gas 
Association opened its 20th annual conven- 
tion in Atlantic City, N. J., on October 10th 
amid expressions of confidence in the future 
of that industry, exemplified in approval of 
plans for a new 3-year codperative national 
advertising campaign for the industry. 

“This is our answer to the question of what 
the gas industry thinks of the business future,” 
T. J. Strickler of Kansas City, Mo., chair- 
man of the national advertising committee of 
the association, said. “We make this decision 
even before we finish the first codperative na- 
tional advertising campaign in our history, for 
it has been a pronounced success.” 

On the first day of the convention the nat- 
ural gas section of the association listened to 
an address by Commissioner Clyde L. Seavey, 
acting chairman of the Federal Power Com- 
mission, who spoke on administrative problems 
of the new Natural Gas Act, of which his 
body is the Federal administrator. Mr. Seavey 
outlined the actions the commission had taken 
so far under the act, which include a study 
of wholesale natural gas rates. He urged the 
industry to give the commission its fullest 
cooperation so that the complete benefits of the 
act might be realized by both the industry 
and the public. 

Major Alexander Forward, of New York, 
managing director of the association, declared 
that the industry anticipated a substantial pick- 
up in business before the end of this year 
and has planned its sales promotional activ- 
ity accordingly. Elmer F. Schmidt, of the Lone 
Star Gas Company of Dallas, Tex., however, 
warned that unless gas and oil industries move 
fast to eliminate waste further government 
regulation was to be expected. 

Norman R. McKee, vice president of the 
Southern Counties Gas Company of Los An- 
geles, reported that the position of gas as a 
competitive fuel would be substantially 
strengthened in the Pacific Northwest. T. R 
Weymouth of the Columbia Gas and Electric 
Corporation of New York, was elected chair- 
man of the natural gas department of the asso- 
ciation, while Mr. Schmidt was named vice 
chairman. 

On the second day of the convention, Mr. 
Harold F. Browne of New York, director 
of the management research division of the 
National Industrial Conference Board, urged 
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better understanding between management and 
working forces, but deplored the increasing 
spread of alien doctrines which advocate the 
overthrow or strangulation of free enterprise, 
A similar plea for better codperation between 
science, labor, and capital was made by Dr, 
E. R. Weidlein of the Mellon Institute of In- 
dustrial Research, Pittsburgh, Pa. 

Interesting statements on scientific progress 
were made by Professor Edwin H. Schell of 
the Department of Business and Engineering 
Administration of the Massachusetts Institute 
of Technology. Merrill N. Davis of Bradford, 
Pa., president of the Association of Gas Appli- 
ance and Equipment Manufacturers, urged the 
industry to benefit by the Federal housing pro- 
gram “in this national spending spree” by con- 
centrating upon constructive planning within 
the industry. 

At the elections which took place on the sec- 
ond day of the convention, Conrad N. Lauer, 
president of the Philadelphia Gas Works, was 
elected president of the association. Walter C. 
Beckjord, vice president and executive com- 
mittee chairman of the Columbia Gas and 
Electric Corporation, New York, and T. J. 
Strickler, vice president and general manager 
of the Kansas City (Mo.) Gas Company, were 
chosen vice presidents. Ernest R. Acker, presi- 
dent of the Central Hudson Gas and Electric 
Corporation of Poughkeepsie, N. Y., was 
elected treasurer. 

On the third day of the convention, Octo- 
ber 12th, Floyd W. Parsons, editorial director 
of Gas Age magazine, and A. M. Beebee, gen- 
eral superintendent of the Rochester Gas and 
Electric Corporation of Rochester, N. Y., and 
Alexander M. Mahood of Charleston, W. Va., 
president of the NARUC, gave interesting ad- 
dresses which will be the subject of further 
review in Pusiic Utirities FortNIGHTLY. 

Mr. Parsons presented an optimistic picture 
of the future prospects of the gas industry, 
while Mr. Beebee discussed general principles 
of conservation of natural resources, stressing 
the need for coal utilization through gas con- 
sumption. Commissioner Mahood spoke on the 
relation of Federal regulation to the state. 

On the concluding day, Floyd L. Carlisle, 
chairman of the boards of the Consolidated 
Edison Company and the Niagara Hudson 
Power Company, predicted an upward spiral 
of business. Joseph E. Pogue, vice president 
of the Chase National Bank, and Colonel Wil- 
lard Chevalier, publisher of Business Week, 
also addressed the meeting. 
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FPC Issues Rules 


ne Federal Power Commission on Octo- 

ber 6th issued regulations to govern the 
preservation of records by public utilities sub- 
ject to the jurisdiction of the commission. 

The new regulations were made effective 
as of August 1, 1938, and set the periods of 
time that corporate and general, plant and 
depreciation reserves, treasury, revenue ac- 
counting and collecting, payroll and personnel, 
purchases and stores, operations, statistics, and 
miscellaneous records must be retained. 


TVA Case Postponed 


fot oe before the U. S. Supreme Court 
on the constitutionality of the Tennessee 
Valley Authority was postponed on October 
3rd for a month to allow the government’s 
special counsel, John Lord O’Brian, a Re- 
publican, to campaign in New York for the 
United States Senate against Robert F. Wag- 
ner, ardent New Dealer. 

The argument was to have been heard Oc- 
tober 19th, but has now been deferred until 
November 14th. The Supreme Court ordered 
the postponement “with the approval of all 
parties,” according to a statement made by 
Solicitor General Jackson. After the brief 
opening session on October 3rd, Mr. Jackson 
gave out a typewritten sheet reading: 

“The postponement was necessitated by the 
nomination of one of the government’s coun- 
sel, John Lord O’Brian, by the Republican 
party as its candidate for United States Sen- 
ator from New York. I have asked Mr. 
O’Brian to continue his assignment to partici- 
pate in argument of this case. He was not 
assigned to the argument because of political 
considerations and would not be relieved be- 
cause of political considerations. 

“We are not unappreciative of the com- 
pliment implied when the Republican conven- 
tion finds its best man for this high office on 
the legal staff of this administration.” 

Through an order by Chief Justice Hughes, 
the court officially cut the number of com- 
panies suing the TVA from 18 to 16. At the 
outset there were 19, but the Georgia Power 
Company was removed from the case by court 
order last year. On October 3rd the Tennes- 
see Public Service Company and Holston 
River Electric Company were permitted to 
withdraw. The former recently sold its prop- 
erty to the TVA; the latter disposed of its 
holdings to TVA and the city of Knoxville. 


FPC Asked to Deny Petitions 


Pipes Kansas Pipe Line and Gas Company 
on October Ist asked the Federal Power 
Commission to deny the petitions of the Na- 
tional Bituminous Coal Commission, the Na- 
tional Coal Association, The United Mine 
Workers of America, The Northwestern Re- 
tail Coal Dealers Association, and The Maher 
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Coal Bureau, seeking leave to intervene in a 
proceeding pending before the commission in- 
volving the construction by the Kansas Com- 
pany of a natural gas pipe-line project from 
Kansas to Minnesota. The Kansas Company’s 
request was filed on the ground that “each and 
all of said petitions fail to state facts show- 
ing said petitioners’ participation in this pro- 
ceeding may be or is in the public interest and 
that none of said petitioners are interested 
ig within the meaning of the Natural Gas 
ct.’ 

In a statement filed with its request, the 
Kansas Pipe Line and Gas Company said in 
part as follows: 

“The apprehension of the coal interests is 
the best argument for the soundness of the 
proposed line and the public demand for this 
new fuel. They say in effect, ‘The public 
wants this new fuel but it will hurt our busi- 
ness—don’t let the public have what it wants.’ 
It is paradoxical, indeed, for these petitioners 
to lay claim to an appearance in the public 
interest when by that very appearance they 
— to thwart the wishes of the affected pub- 
ic.” 

Main, branch, and lateral pipe lines of the 
proposed project, application for which was 
filed with the FPC or September 12th, extend 
to points in Kansas, Nebraska, South Dakota, 
North Dakota, and Minnesota. A total of 128 
cities, towns, and villages in the five states 
having a combined population of more than 
370,000 are proposed to be served by the de- 
velopment, and the ultimate cost of the proj- 
ect is estimated to be $21,470,000. 


TVA Revises Rates 


HE Tennessee Valley Authority on Sep- 

tember 27th announced a revision of basic 
rate schedules for electric service to commer- 
cial and industrial customers. The announce- 
ment said the revisions would have two ef- 
fects, “one, the reduction of the cost of elec- 
tricity to the smaller consumers in the two 
classes; the second, a closer correlation be- 
tween the two rates at the point where the 
classes are divided according to the amount 
of power used.” 

The authority has been considering these 
revisions for several months, the announce- 
ment explained, adding “if the municipalities 
and coOperative associations elect to adopt 
these revisions, the new rates will be available 
to customers of any municipal or codperative 
distributing TVA power. 


Morgan Files Plea 


HE Federal district court at Knoxville re- 

cently was asked to enjoin H. A. Morgan 
and David E. Lilienthal, TVA “majority” 
directors, from interfering with the “exercise 
and function and performance” of the “duties” 
of A. E. Morgan as “member and chairman” 
of the TVA. 
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This new plea was filed in Dr. A. E. Mor- 
gan’s suit challenging the right of President 
Roosevelt to remove him from the TVA 
board, and was incorporated in an amended 
petition filed with the court. 

Hearings on the suit, filed originally in 
chancery court but later, at the request of the 


authority, removed to Federal court, are to 
be held in November. 

The petition contended that after Dr. Mor. 
gan’s removal in March, Congress was in ses. 
sion until June 16, 1938, but that the Pregj. 
dent did not name a successor to fill the 
vacancy. 


Alabama 


Utility Asks REA Funds 


EE gee Alabama Power Company early this 
month sought to borrow $1,500,000 from 
the Rural Electrification Administration for 
construction of extensions on 35 rural lines 
totaling 130.3 miles to serve 558 additional 
customers in 15 counties. 

Chairman Hugh S. White, of the state 
public service commission, announced the 
power company had petitioned the commission 
for authority to issue and deliver its collateral 
note for an amount not exceeding $1,500,000 
and to issue and pledge its first and refunding 
mortgage bonds. He explained the company 
already had been authorized to issue $2,000,- 
000 in bonds not yet issued. The note would 
mature in not less than twenty and not more 
than twenty-five years, Mr. White said. 

Chairman White said the proposed exten- 
sion had already been approved by Gordon 
Persons, state REA director, and would rep- 


resent an investment cost of about $138,026, 


Rural Electrification 
bse apr ta approval of $610,000 for 


rural electric lines in Barbour, Dale, 
Henry, Escambia, Conecuh, and Monroe coun- 
ties was announced early this month by Gor- 
don Persons, Alabama director of the Federal 
Rural Electrification Administration. 

With the new allocations, a total of $1,000- 
000 has been earmarked for rural electrifica- 
tion in Alabama since July Ist, Persons said, 
Recently $357,000 was released for the exten- 
sion of electric power facilities in Montgom- 
ery, Dallas, Macon, and Bullock counties, and 
another $184,000 for Butler, Dallas, Lowndes, 
and Wilcox counties. 

Total mileage of rural electric lines to be 
established on projects in Alabama approved 
subsequent to July Ist in 14 counties will be 
approximately 1,200 miles, Persons estimated. 


Arizona 


Natural Gas Use 


ATURAL gas, piped 655 miles from the Lea 

county fields in New Mexico, will sup- 
ply the heat for 10,000 Phoenix and Salt river 
valley homes this winter, according to a Cen- 
tral Arizona Light and Power Company sur- 
vey recently completed. 

The survey, which included Phoenix, 
Tempe, Glendale, and Chandler homes which 
were heated with natural gas last winter, re- 
vealed that 12,000 gas heating appliances were 


used to heat about 7,000 homes in this area. 

On the basis of data obtained in the survey, 
indications were that gas heating units would 
be installed in approximately 3,000 more Salt 
river valley homes before the heating season 
closes in the spring, according to gas company 
officials. It was said that “this figure of 7,00 
gas-heated homes means that 55 per cent of 
the homes to which gas is available are heated 
by gas, and is a remarkably high ratio con- 
sidering that natural gas was brought to 
Phoenix only four years ago.” 


California 


Ickes Believes Plan OK 


Greene Ickes recently informed Utilities 
Manager Cahill that he “believes” San 
Francisco would be complying with the Raker 
Act if it bonded itself for $55,000,000 and put 
into effect the public utilities commission’s 
plan No. 8 for distribution of Hetch Hetchy 
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power. Cahill made public Secretary Ickes’ 
are on September 29th, together with his 
reply. 

Ickes said both the $55,000,000 scheme and 
the $21,000,000 proposal of Supervisor Mc- 
Sheehy “would seem to conform to the pro- 
visions of the Raker Act.” At his instance, the 
Federal government is suing the city to force 
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cancellation of an agency agreement with the 
Pacific Gas and Electric Company, which re- 
turns the city about $2,200,000 a year. Ickes 
wrote: 

“tT am confident that if either plan receives 
the active sponsorship and support of the city 
oficials and is fully and adequately explained 
to the electorate, so that an intelligent decision 
may be made, it will be approved by the 
voters.’ 


Acknowledging the communication, Cahill 
noted that the board of supervisors had re- 
fused to submit the $21,000,000 McSheehy pro- 
posal to the voters. The supervisors have the 
$55,000,000 proposal under consideration, hav- 
ing voted down its submission to the people 
at the November election. 

A move toward calling a special election for 
submission of the scheme was expected to be 
made after the November 8th election. 


Georgia 


Power Rate Slashed 


HE state public service commission on Sep- 
tember 29th approved the Savannah Elec- 
tric & Power Company’s reduction in rates 
to wholesale industrial customers, effective 
with October meter readings. Chairman Wal- 
ter McDonald said the reduction would save 
customers about $10,000 annually. 
The demand charge of $1.11 for kilowatt of 
maximum demand and the rate of 1.5 cents 


per kilowatt for the first 10,000 kilowatt hours, 
and the rate of 1.4 cents for the next 10,000 
kilowatt hours were not changed. 

The next 30,000 kilowatt hours will be 1.11 
cents instead of 1.3 for the next 10,000 and 
1.2 for the next 20,000. The next 50,000 kilo- 
watt hours will be a cent per kilowatt hour 
and all over 100,000 was set at .7 cents per 
kilowatt hour. 

The new rates apply to customers with 
power installation of 50 horsepower or more. 


oR 
Kentucky 


Merger Application 


HE Lexington Utilities Company and Ken- 

tucky Utilities Company, both Kentucky 
corporations, recently filed with the Federal 
Power Commission a joint application for au- 
thority under §203 of the Federal Power Act 
to merge or consolidate all their respective fa- 
cilities subject to the jurisdiction of the com- 
mission, and in connection with the proposed 
statutory consolidation of these corporations 
pursuant to a proposed agreement of consoli- 
dation in accordance with the laws of the 
state of Kentucky. The consolidated corpora- 
tion would be known as Kentucky Utilities 
Company, 

The Lexington Utilities Company, the ap- 
plication stated, generates, transmits, distrib- 
utes, and sells electric energy in eight coun- 
ties—Clark, Fayette, Franklin, Grant, Harri- 
son, Jessamine, Scott, and Woodford—in cen- 
tral Kentucky; sells electric energy to Ken- 
tucky-Tennessee Light & Power Company for 
resale in Franklin county; distributes water 
in Georgetown, Scott county; and manufac- 
tures and sells ice at wholesale to Lexington 
Ice Company (a wholly owned subsidiary) 
which, in turn, sells ice at retail to communi- 
ties in Bourbon and Jessamine counties. It 
also owns and leases to Central Kentucky 
Natural Gas Company a system of gas mains 
in the city of Lexington, Fayette county, used 
for furnishing natural gas service in that city. 

The Kentucky Utilities Company generates, 
transmits, distributes, and sells electric energy 
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in 67 counties in Kentucky; owns and oper- 
ates gas distribution systems in 4 communi- 
ties in Bourbon, Boyle, McCracken, and Shelby 
counties; distributes and sells water in 12 
communities ; serves one community with local 
bus transportation; and manufactures and 
sells ice. A small portion of its transmission 
and distribution system extends into the north- 
east corner of Tennessee, where electric energy 
is sold at retail to 3 communities in Claiborne 
county, Tenn., and in addition sells at whole- 
sale to Dixie Power & Light Company (a 
wholly owned subsidiary), which serves 3 
communities in Claiborne county. Electric en- 
ergy is also sold at wholesale to South Fulton 
Light and Power Company ( a wholly owned 
subsidiary), which serves one community in 
Obion county, Tenn. Kentucky Utilities Com- 
pany also sells energy to and at times buys 
energy from its subsidiary, Old Dominion 
Power Company, which operates in Virginia. 


Utility Ballot Set 


_ agreement between the city of 


Barbourville and the Kentucky-West 
Virginia Utilities Company for purchase by 
the city of the local electric light plant will be 
submitted to the voters for approval at the 
November general election. 

The price was set at $75,000, a drop of $25,- 
000 from a price previously agreed upon. If 
approved, the deal would be financed by a 
sale of security bonds, for which arrangements 
have been made. Last year voters disapproved 
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a proposed purchase of the combined electric 


and water plants for $140,000. The present 


electric franchise held by the company expires 
in 1940. 


Minnesota 


Municipal Purchase of Utilities 


HH’ E. Jordan, secretary of the Ameri- 
can Water Works Association, at the re- 
cent meeting of the Minnesota League of Mu- 
nicipalities held at Minneapolis, asserted that 
pressure was being exerted in many cities to 
stimulate the municipal purchase of utilities. 
In some cases he said it was evident that the 
pressure came not from the citizens or their 
officials, “but from investment organizations, 
attorneys, and engineers who see a chance to 
profit by promoting the sale.” Mr. Jordan 
continued : 

“There is nothing inherently wrong for in- 
vestment bankers, in the face of lessened op- 
portunities in private financing, to turn their 
attention to the field of municipal financing. 
But the advantages of public ownership are 


often overpainted, and the citizens of a city 
are sometimes led to believe that they will 
get more for their money than they actually 
will receive from municipal ownership. Some- 
times the interest rates on the bonds seem to 
be needlessly high, this detail escaping atten- 
tion because interest is focused on the major 
question of municipal v. private ownership, 
There is also the danger that, in attempting 
to make the picture rosier, annual income 
available to meet revenue bonds may be over- 
estimated.” 

Mr. Jordan said income records under pri- 
vate management have a sad habit of shrink- 
ing when the municipality controls operations, 
Good management, he added, is possible under 
public as well as private ownership; bad man- 
agement likewise can occur under either type 
of ownership. 


Ohio 


Refund Delay Looms 


HE state supreme court on October 5th 

threw out an appeal against a state public 
utilities commission order providing $7,500,000 
in refunds to Ohio Bell telephone subscribers, 
but admitted for rehearing an affiliate case. 
Pending a decision on the rehearing, refunds 
would be delayed indefinitely, it was said. 

A Cleveland labor group headed by Earl 
Harrison sought to upset the refund order 
which affected 44 Ohio municipalities. It was 
a compromise from a previous $11,800,000 
figure and was designed to end twelve years of 


litigation. The labor group contended that if 
the commission had reheard the case, instead 
of accepting the compromise, it would have 
ordered refunds of at least $20,000,000. 

The court ruled that the group could not 
contest the refund order because it was not a 
party to the original rate action. An applica- 
tion of Harrison and the others, however, to 
become parties to the suit was to be reheard 
by the court. It previously had been turned 
down by the utilities commission. 

Refunds were to have been started in Sep- 
— but the suits resulted in a delay, it was 
said. 


Oklahoma 


Utility Ballot 


i on the proposed utility revenue bond 
amendment of the last state legislature at 
the general election on November 8th was vir- 
tually assured when Governor Marland on 
October 4th directed the attorney general to 
draw a proclamation. 

The revenue bond measure would authorize 
governing boards of cities to issue bonds with- 
out a vote of the people to construct public 


utilities, the bonds to be retired from revenues’ 


from the utilities. 
An echo of frequent charges that machinery 
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companies were backing the revenue bond 
measure in hopes of sales to cities came when 
Herschel V. Lewis, attorney, who represented 
proponents in hearings on the measure, filed 
suit on October 4th for $1,550. He claimed 
the sum as a balance due him as fees from 
Fairbanks, Morse & Co., manufacturers of 
public utility machinery, in the case, The suit 
was filed in common pleas court. 


Council Postpones Decision 


HE Okmulgee city council will defer until 
after the November general election action 
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on a plan to construct a municipal electric 
distribution system, for which Public Works 
Administration has offered a grant of $406,000. 

Proposed constitutional amendment to au- 
thorize issuance of revenue bonds for self- 
liquidating municipal improvements will be 
submitted at the general election. Such bonds, 


now issued by local units of government in 
Oklahoma, must carry pledge of ad valorem 
taxes. 

The city council expects ultimately to pur- 
chase or construct distribution facilities to 
retail current purchased from the Grand River 
Dam Authority. 


Oregon 


New Utility Law Urged 


HE Oregon public utility law should be 
bate to permit the issuance of bonds 
payable solely out of revenue, J. D. Ross, 
Bonneville administrator, declared in a state- 
ment issued on October 3rd. Mr. Ross said 
his statement was made in response to in- 
quiries from many people of Oregon in locali- 
ties where citizens are considering the for- 
mation of public utility districts for the pur- 
chase of Bonneville power. 

The Oregon statute, he said, gives the utility 
districts the power, when authorized by a ma- 
jority of the qualified voters of such districts 
voting upon the question, to sell and dispose of 
general obligation bonds; but does not specifi- 
cally authorize the sale and issuance of reve- 


nue bonds; that is, bonds payable solely out 
of the revenues of the electric system. The 
attorney general of the state of Oregon has 
rendered an opinion that utility districts, in 
the absence of a specific grant of authority, 
have no power to issue revenue bonds. 

He compared the Washington law which 
permits revenue bonds and under which there 
can be no obligation on any taxpayer and no 
lien on any citizen’s property. Ross also urged 
that Oregon law require only one set of peti- 
tions instead of two. He praised Washington’s 
law as “one of the most satisfactory of its 
kind in the United States.” 

He declared that representative citizens 
chosen by an Oregon utility district are com- 
petent to direct the management of a power 
distributing system. 


Pennsylvania 


Old Gas Rate Continued 


fb state public utility commission was re- 
strained by the Dauphin county court at 
Harrisburg on October 10th from enforcing a 
temporary rate reduction order on the Phila- 
delphia Gas Works Company. The new rate of 
85 cents per thousand cubic feet for the first 
2,000 cubic feet, therefore, did not go into 
effect on October 11th as scheduled. The old 
rate of 90 cents remained in effect, as the re- 
sult of the temporary injunction. 

The company, under the state commission 
order issued September 27th, was to file a new 
rate schedule putting the reduced tariff into 
effect not later than October 11th. Instead, it 
filed a bill of equity challenging the state com- 
mission’s jurisdiction and contending that 
neither the commission nor the company had 
any right to fix the rates. 

The bill contended the old lease under which 
the company operates the city-owned gas 
plant provides for a gas commission to fix 
rates and that for the company to comply with 
the commission’s order would be a violation of 
that provision. The company is operating 
under the agreement of February 8, 1926. The 
agreement technically expired last December 
3lst, but its terms remain in effect until the 
new gas lease signed recently by Mayor Wilson 
becomes operative. That would not be until 


the state commission gives formal approval. 

The new lease set 85 cents as a token rate 
and provided that the rates should be fixed 
thereafter by a 5-member gas commission. 
The bill of equity, filed on behalf of C. N. 
Lauer, president of the company, not only 
challenged the state commission’s jurisdiction, 
but contended that enforcement of the order 
would be in violation of the due process clause 
of the U. S. Constitution. 


Utility Law Approved 


Sire bill repairing flaws which the courts 
have found in the 1937 state legislature’s 
Public Utility Law was signed by Governor 
Earle recently. 

One of the 30 points in Governor Earle’s 
proclamation of a special session, the legis- 
lation gives the state public utility commission 
authority to regulate and control mergers of 
all utility companies involving listed value of 
more than $50,000; control issuing of utilities’ 
securities and contracts between affiliated com- 
panies, and confirms the state’s right to assess 
utilities for the cost of regulation. 

The supreme court had denied the state 
commission’s right to regulate issuance of 
utilities’ securities on the appeal of the York 
Railways Company from an order refusing 
permission for extension of a $5,000,000 bond 
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issue. The commission would authorize ex- 
tension of only $3,300,000. The superior court 
expressed doubt on the commission’s power to 
supervise merger in adjudicating a case affect- 
ing two of 13 companies that proposed and 
later withdrew a $221,000,000 merger. 


Electric Rates Cut 


ie state public utility commission on 
October 3rd ordered the Pennsylvania 
Power & Light Company to cut its electric 
rates about $2,600,000 annually. The commis- 
sion said 349,000 customers would have their 
bills reduced through the order, made effec- 
tive within thirty days. The order then would 
a permanent unless exceptions have been 

e 

The commission estimated the new rates 
would save 303,243 residential customers about 
$1,350,000 a year and 46,000 commercial con- 
sumers about $1,200,000. The company serves 
28 counties in eastern and central Pennsyl- 
vania. 

The consumers, the commission said, are 
“entitled to an immediate reduction in rates 


and to a clarification of the bewildering maze 
of rate schedules.” It ordered elimination of 
numerous local schedules. The commission 
said the small residential consumer would 
benefit most from the cut and that a larger 
percentage of the reduction given commercial 
consumers would apply to the small power 
user. 

Local residential schedules in Harrisburg 
and Wilkes-Barre were retained for those cus- 
tomers who would pay higher bills under the 
proposed rates. About 50 per cent of all com- 
mercial consumers will receive service at the 
rates prescribed for residential consumers, At 
present, about 90 per cent of the commercial 
consumers are required to pay rates in excess 
of the residential rates. 

The commission found that a fair rate base 
for the company’s electric property for the 
purpose of prescribing temporary rates was 
$180,000,000. 

Simplification of the company’s entire rate 
schedule was being reached, the commission 
said, by the elimination of 65 rate schedules, 
36 to be eliminated immediately and 29 after 
twelve months. 


Tennessee 


Rate Cut Ordered 


HE state utilities commission on October 

Ist ordered reduced rates for customers 
of the East Tennessee Light and Power Com- 
pany and the Tennessee Eastern Electric Com- 
pany estimated to save consumers $125,000 the 
first year and $165,000 a year thereafter. The 
reduced rates will be effective November 1st. 

The associated utilities operate chiefly in 
upper east Tennessee, serving Bristol, Johnson 
City, Greeneville, Elizabethton, Erwin, and 
adjacent areas. 

Commission engineers estimated the saving 
to consumers in the first year of reduced rates 
would be apportioned approximately as fol- 
lows: Bristol, $40,000; Johnson City, $40,000; 
Greeneville and other towns and rural areas, 


’ 


Price Agreed Upon 


Max Watkins Overton on September 
30th announced that the city of Mem- 
phis, in codperation with the Tennessee Valley 
Authority, had agreed with the Memphis 
Power & Light Company to purchase the lat- 
ter’s electric properties for $13,500,000. The 
system will be used for the distribution of 
TVA power. 

The mayor’s announcement said “immediate 
steps” would be taken to work out “necessary 
details” in order that TVA electricity may be 
served all Memphis consumers “within the 
next few months.” The agreement, the an- 
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nouncement said, covers all the utility’s proper- 
ties devoted to electric purposes, including the 
power plant, but does not include the gas 
properties or the office building. 

Memphis already is serving approximately 
3,000 customers with TVA current through a 
distribution system of its own, much of which 
still is under construction. Acquisition of the 
utility company’s properties, however, city 
officials said, would not duplicate any facilities 
now being built. (See also page 580.) 


Utility Appraisal Sought 


= Nashville city council’s TVA com- 
mittee on September 30th authorized 
Mayor Thomas L. Cummings and the Board 
of Public Works to obtain information rela- 
tive to the cost of an appraisal of Tennessee 
Electric Power Company property in the Nash- 
ville area preliminary to its possible purchase 
by the city. 

The council committee also moved to accept 
the offer of the state railroad and public utili- 
ties commission to aid city engineers and audi- 
tors in obtaining information in regard to the 
power company property. 

Councilman Elkin Garfinkle reported to the 
committee that Chairman Porter Dunlap, o 
the utilities commission, had offered the city 
statistics and information compiled by the 
commission in connection with the value of 
the power company’s distributing system in 
Nashville. 

Mayor Cummings agreed to inform the 
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board of the committee’s motion and to pro- 
ceed at once to determine the cost of an inde- 
pendent appraisal by utilities engineers of 
power company holdings. The committee 
unanimously agreed that the operation by the 
city of a competing electrical system utilizing 
TVA power was impractical and should be 
adopted only as a last resort. 

Members of the group further agreed that 
to ultimately obtain TVA power for Nashville 
and to purchase the power company property 
would entail an expenditure of approximately 
$20,000,000. 


Sale Ratification Awaited 


otpincs of the Kentucky-Tennessee Light 

and Power Company in 26 west Ten- 
nessee towns, and including 4 water systems, 
would be sold to the respective municipalities 
for $992,000, according to a tentative agree- 
ment reached at Nashville on October 5th be- 
tween representatives of the municipalities 
concerned and officials of the company. 

The agreement, however, it was pointed out, 
was subject to ratification of the various city 
councils in the territory affected. The hope 
was expressed by City Engineer John 


Sweeney, of Paris, that TVA power would be 
=" throughout the territory by January 
’ 

The conferences leading up to the announce- 
ment of plans for acquisition of the properties 
were conducted by city officials of Paris, 
headed by Mayor C. Trevathan, and Mayor 
Glenn King, of McKenzie, chairman of the 
communities involved, together with repre- 
sentatives of the TVA, President H. D. Fitch 
of the power company, and Harry Reis of 
Associated Gas and Electric, the parent com- 
pany. 

The electric distribution systems at Paris, 
Martin, and McKenzie are the three larger 
plants involved in the negotiations. The four 
water systems involved are those at Paris, 
Huntingdon, McKenzie, and Ridgley. 

The power company recently negotiated 
sale of its holding in Clarksville, and if the 
present deal is ratified by the various com- 
munities, the company will have remaining in 
Tennessee only two rural systems in the 
northern part of the state and its system at 
Gallatin. Negotiations for the purchase of the 
Gallatin system were pending between com- 
pany officials and members of the city council, 
it was stated. 


Texas 


Voting Results 


1vE Colorado valley towns voted on 
F September 30th to set up their own electric 
power distributing systems, but Gainesville, 
for the third time in four years, rejected a 
proposal to build a municipal plant. 

Lockhart approved $300,000 in bonds for 
municipal ownership of its water and power 
systems. The vote for the former was 415 to 
213, for the power plant 416 to 211. A WPA 
grant of $84,000 has been given for the water- 
works and $43,200 for the light plant. 

Kyle voted 91 to 9 for municipal operation 
of its power and light system. 


Gainesville, served by the Texas Power & 
Light Company, rejected a $225,000 revenue 
bond issue, 672 to 646. The city had planned 
to seek a 45 per cent PWA grant if the issue 
carried. 

At Gonzales, a proposal to issue $125,000 in 
bonds for a municipal electric system carried 
by 28 votes. 

Baird voters favored an electric plant, with 
a $160,000 bond issue, by a vote of 200 to 127. 

At Cuero, a similar proposal carried, 493 for 
the revenue bonds and 396 against. 

Eight other towns recently approved pur- 
chase of power from the Colorado River Au- 
thority. 


Utah 


Bond Issue Defeated 


FS the second time in less than two months 
Ogden voters on September 29th defeated 
a proposal to issue revenue bonds for con- 
struction of a municipal power plant. The 
vote was 6,533 against a $1,650,000 bond issue 
and 5,482 in favor, proponents of the project 
losing by 1,051 ballots. The defeat nullified 
the attempt of the city commission to obtain a 
$1,350,000 PWA grant for construction of the 
proposed $3,000,000 plant. 

The total vote at the second referendum 
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was 12,010 as compared to 10,774 at the 
August 8th election. The proposal at that time 
—for the issuance of $2,600,000 in revenue 
bonds—was defeated by 1,244 votes. Twenty- 
seven districts voted in favor of the bond issue 
and 29 against, whereas in the previous 
referendum the opposition was able to muster 
37 districts while only 19 favored the proposal. 

Samuel C. Powell, chairman of a peoples’ 
committee, said the election proved that the 
“people of Ogden are fully awake to the pub- 
lic duty of defeating burdensome debts when 
needless projects are proposed.” 
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The Latest 
Utility Rulings 


Federal Court Holds Temporary Rate Making 
On Original Cost Basis Invalid 


Do, Sree ee Federal court sitting 
in Philadelphia on October 10th 
struck a serious blow to the so-called 
“temporary rate device” (a short cut to 
avoid delays of conventional rate base 
procedure), which has become a feature 
of state regulatory legislation within the 
last few years. The opinion by Judge 
Davis (both colleagues concurring) is 
not entirely clean cut because of compli- 
cations of the Pennsylvania Public Util- 
ity Law which was before the bar. The 
temporary rate section of this law—§310 
—empowers the Pennsylvania commis- 
sion to fix temporary rates sufficient to 
provide a return of “not less than 5 per 
cent” upon the original cost, as defined. 
But there is also an alternative provision 
for dealing with utility companies which 
do not have “continuing property rec- 
ords.” Under this alternative arrange- 
ment the commission is not restricted to 
original cost basis. 

The case arose when the Pennsylvania 
commission in November, 1937, ordered 
the Edison Light & Power Company to 
reduce electric rates 30 per cent in York. 
The commission based its order upon 
original cost, and the utility took the 
case to the Federal courts, notwithstand- 
ing the Johnson Act, because Pennsyl- 
vania law obviously does not allow 
speedy and adequate appellate procedure 
in the state courts. Judge Davis, in 
granting the utility an injunction against 
the commission’s order, ruled that the 
temporary rate provisions of the state 
law which restricted rate fixing to an 
original cost basis were unconstitutional. 
(“A rate based on this one element alone 
must in many, if not all, instances be con- 


fiscatory.”) The court added, however, . 


that the commission might have fixed 
temporary rates under the alternative 
section applying to companies not having 
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continuing property records. Rejecting 
one interesting contention of the com- 
mission, Judge Davis stated: 


The commission seeks to avoid this inevi- 
table conclusion and the constitutional in- 
firmities of the act by saying that it does not 
limit the commission in finding fair value to 
the consideration of the one element of 
original cost. It argues that because it 
“may,” not “must,” consider the one element 
only, the constitutionality of the act is saved, 

In other words, it contends that the test 
of the constitutionality of an act depends 
upon the exercise, and not upon the grant 
of power. The constitutionality of an act, 
it says, depends upon what is done, and not 
upon what may be done, under it. 

If this contention be true, the constitution- 
ality of an act depends upon the will of men 
and not upon the rule of law. The mere 
statement of this contention shows its in- 
firmity. 

The court went on to point out that 
even if the section were valid, the com- 
mission erred in permitting the utility to 
earn only a return of 3.27 per cent on its 
investment instead of the 5 per cent min- 
imum allowed by law. An appeal to the 
U. S. Supreme Court is expected, and 
there may result a landmark decision not 
only upon the right of a state to require 
by legislative fiat the use of an original 
cost rate base, but also upon the validity 
of so-called temporary rate-making pro- 
cedure which attempts to eliminate con- 
siderations of property value ordinarily 
employed in determining the reasonable- 
ness of utility rates. : 

The original order of the commission 
required the utility company to reduce 
its gross revenues for electrical service in 
the city of York by $435,000 a year. Since 
that time the utility customers have been 
billed at the old rates, and a $150,000 
bond was posted awaiting outcome of the 
litigation. Edison Light & Power Co. v. 
Public Utility Commission, U. S. Dits- 
trict Court, October 11, 1938. 
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Compensation to Directors for Negotiating 
Property Transfer 


HE Securities and Exchange Com- 

mission authorized a_ registered 
holding company to acquire the stock of 
a water utility company provided that no 
fees, commissions, or other remunera- 
tion be paid to a former director or his 
associate, directly or indirectly, in con- 
nection with the matter other than fees 
or commissions approved by the com- 
mission. The commission, after discuss- 
ing the negotiations for the acquisition 
of these securities, said : 

It is our duty to scrutinize with the great- 
est care any fees or commissions to be paid 
to directors by companies subject to our 
jurisdiction. The provisions of §10 (b) (2) 
make mandatory scrutiny of fees, commis- 
sions, or other remuneration paid in con- 
nection with an acquisition. In addition, 
other provisions of the act enjoin upon this 
commission special vigilance when dealing 
with fees or commissions to directors or 
other affiliates. One of the practices which 
led to the enactment of the act was the tak- 
ing of exorbitant fees and remuneration by 


7 


affiliates from public utility holding and 
operating companies. Section 1(b) of the 
act expressly recognizes this. It recites the 
injury to investors and consumers wrought 
by “transactions in which evils result from 
an absence of arm’s-length bargaining.” 
Other provisions of the statute, such as 
§§12(f) and 13(f), also manifest the con- 
cern of Congress with transactions between 
public utilities and their affiliates, including 
directors. 

It is clear, as a matter of law and justice, 
that a director’s duty to his company rises 
higher than personal profit. He owes it an 
obligation to perform services with a view to 
its, rather than his, welfare, and, above all, 
he owes it an obligation to deal with it with 
absolute candor. His dealings with his 
corporation are not at arm’s length. They 
must withstand minute scrutiny; and at the 
very least, the director must be prepared 
to demonstrate that any charges which he 
makes for extraordinary services are ex- 
actly reasonable. No lesser standard is to be 
implied under our act than prevails at equity. 


Re Northeastern Water & Electric Corp. 
(File No. 46-96). 


Safety and Adequacy of Service Are 


Important in Rate Case 


A= by patrons of a transit 
company for a reduction in bus 
fares in the city of Bridgeport was de- 
nied by the Connecticut commission 
where it was apparent that the earnings 
of the company were not more than a 
fair return upon the investment in oper- 
ating property devoted to motor trans- 
portation service within the district. The 
petitioners, as one ground for asking a 
reduction, submitted that this would be a 
benefit to the economic and social life 
in the community. The commission said : 


In its regulation of a public utility a com- 
mission should consider safety of service as 
first in importance, and, second, the ade- 
quacy of service. While neither of these 
features was at issue in this case they must 
properly be considered by the commission 
since ‘either one or both can only be attained 
ifa utility is permitted to earn sufficient to 
pay all its operating expenses, including 


taxes and depreciation, and some reasonable 
margin above this amount to maintain its 
credit should additional financing be needed. 
A utility which cannot at least produce earn- 
ings adequate to meet these requirements 
surely will be unable to favorably affect the 
economic and social life of the community. 
It was pointed out that in the conduct 
of mass passenger transportation by a 
common carrier there is some rate of 
fare which will induce the maximum 
amount of riding by the public and at 
the same time produce operating income 
sufficient to meet the proper needs of the 
company, but it was said to be well 
known that the development of, and im- 
provements in the types of, automobiles 
commonly used in private transportation 
and the lowered purchase cost and oper- 
ating expense thereof had produced a 
convenient method of transportation 
which was not available when city and 
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interurban transportation by trolley cars 
was in use. This competitive situation 
was said to be more responsible for the 
present low earning power of common 
carriers of passengers generally than any 
other factor. 

While a reduction in rates might re- 
sult in an increased use of the service, it 
was said to be doubtful that a reduced 
fare would increase the use of public 
transportation in the city. The commis- 
sion continued : 


. in fact it is quite probable that any 
increased use of the company’s bus lines by 


bdo the Pennsylvania commission 
undertook an investigation to de- 
termine the reasonableness of charges 
by several street railway companies in 
the city of Philadelphia, these companies 
petitioned for a dismissal of the proceed- 
ing on the ground that the commission 
lacked jurisdiction. They contended that 
although they had been chartered to oper- 
ate as street railway companies and pur- 
suant thereto had secured franchises 
from the city of Philadelphia, they had 
leased their facilities and franchises and 
were at present nonoperating utilities, 
having no rates or fares affecting the 
public. 

The commission overruled this objec- 
tion, stating that the contention “ignores 
the statutory definition of a public utility 
as including a corporation which owns or 
operates facilities for transporting pas- 
sengers as a common carrier.” 

Further objection to exercise of juris- 


the riding public would be due to passengers 
drawn to it from other competitive inde- 
pendent bus lines and who now continue to 
use the latter by reason of the generally 
lower rates of fare, such lower rates being 
possible to maintain because each of these 
independents generally operates only one line 
which is favorably situated with respect to 
residential and industrial areas of the city, 
resulting in the operation of busses with high 
load factor, also because they do not issue 
transfers and furthermore enjoy a favor- 
able differential in the labor cost of conduct- 
ing transportation. 


Leipner et al. v. Connecticut Railway & 
Lighting Co. (Docket No. 6592). 


e 


Commission Asserts Jurisdiction over Companies 
Leasing Their Property 


diction by the commission was based 
upon the ground that the companies were 
subject to the exclusive jurisdiction of 
the Federal court, since they were par- 
ticipating as “additional debtors” in re- 
organization proceedings under the pro- 
visions of §77B of the Federal Bank- 
ruptcy Act. 

The commission also rejected this 
contention, with the statement that 
the proceeding was in accordance 
with the clear policy and definite stand- 
ards set forth in the Public Utility Law, 
and the commission was exercising the 
police power of the commonwealth under 
legislative sanction. Such procedure was 
said to be unaffected by the fact that the 
companies were participating in the 
bankruptcy proceedings. Pennsylvania 
Public Utility Commission v. The Cath- 
erine & Bainbridge Streets Railway Co. 
(Complaint Docket No. 11625), and 
other cases of a similar nature. 


e 


District Commission Announces Valuation Principles in 
Transit Company Case 


HE valuation of the properties of 
the Capital Transit Company by the 
public utilities commission of the Dis- 
trict of Columbia was recently completed 
and in an extended discussion of the 
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commission findings several important 
valuation principles were considered. 
The commission reconsidered some of 
the rulings by the earlier commission in 
view of the development of valuation 
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law, principles, and practices since earlier 
commission orders were issued. 

The valuation was based upon the 
proposition that the relevant facts to be 
considered in valuing property for rate 
making are original cost; reproduction 
cost, new and less depreciation ; present 
value of land, including value of rights 
used in public or private domains ; value 
of working capital actually invested and 
used and useful ; intangible elements of 
value such as going concern value ; other 
elements of value, if any. The commis- 
sion made no separate allowance for 
going concern value but gave it con- 
sideration in reaching its ultimate con- 
clusion. 

Special assessments against the street 
railway company for widening of streets, 
building of tracks, laying of platforms, 
as well as expenditures on bridges not 
owned by the company but used by it in 
connection with the operation of its 
property, were included as costs of rights 
in public domain. Development costs, 
representing expenditures by predeces- 
sors relating to property since abandoned 
or retired and to experimental oper- 
ations, were not deemed to be properly 
included with property used and useful. 

The commission excluded bond dis- 
count since the record did not establish 
that the bonds to which the discount re- 
lated were issued for the construction of 
any of the present used and useful 
property. The record showed that at 
least a substantial portion of discount 
was not for construction at all but merely 


for consolidation of prior mortgage 
bonds. 

Organization expenses relating to 
predecessor companies after reorganiza- 
tions, consolidations, or mergers were 
excluded, as were preorganization ex- 
penses. The commission said concerning 
the latter that in estimating reproduction 
cost it must be assumed that a precisely 
known property is being reproduced and 
that on reproduction the estimate should 
include the cost of organizing the corpo- 
ration as it now exists, not a pyramid of 
costs originally incurred by numerous 
predecessors or what might be incurred 
by a company without credit or property 
or theoretical costs of promoters. 

Accrued depreciation, it was held, 
should be considered even in connection 
with original cost. The commission 
pointed out that although original or his- 
torical cost is a fact and as such is subject 
to no deduction for depreciation, the 
property which the cost represents has in 
fact depreciated. The company had 
maintained also in connection with de- 
preciation that rates in the past had been 
insufficient to produce a reasonable re- 
turn over and above operating expenses 
so as to include depreciation. The com- 
mission held that nevertheless depreci- 
ation as of the date of valuation must be 
considered. Overheads, it was ruled, 
should be depreciated along with the 
structural items to which they attach, 
and in corresponding percentages. Re 
Capital Transit Co. (Formal Case No. 
247, Order No. 1713). 


Plan and Agreement for Exchange of Bonds 


HE California commission approved 

with certain modifications an appli- 
cation by the Los Angeles Railway 
Corporation for authority to issue re- 
funding bonds in exchange for certain of 
its outstanding bonds upon a showing 
that the company did not have sufficient 
funds on hand to pay bonds maturing 
and that it had been unsuccessful in ef- 
forts to borrow money to pay these 
bonds. The plan was to ask the holders 


of the bonds to continue their investment 
in the properties and accept on a bond- 
for-bond basis new bonds for the bonds 
they owned. Commissioner Wakefield, 
in passing upon the application, made 
this statement: 

I appreciate that the holders of the under- 
lying bonds possess certain legal rights under 
the trust indentures securing the payment of 
their bonds. It is, of course, for them to de- 
termine whether they can realize more by 
exercising those legal rights in a possible 
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bankruptcy proceeding than by accepting the 
plan of exchange proposed by the company. 
In my opinion the plan proposed by the com- 
pany is eminently fair to the bondholders. It 
imposes no expense upon them whatsoever. 
It assures them the same income they have 
enjoyed and the payment of their bonds at 
par if they are redeemed through the use of 
sinking fund moneys. If, for any reason, the 
company is declared in default under the new 
trust indenture, the litigation ensuing should 
be much less expensive than litigation that 
might now be precipitated by three different 
groups of bondholders. 


The company proposed to employ an 
investment banking group to solicit the 
deposit of the underlying bonds, agreeing 
to pay all fees for legal services of coun- 
sel of the investment banking group. The 
commission held that this agreement 


should be amended so that the company 
need not pay more than $7,500 of the 
legal fees. 

One section of the trust indenture se- 
curing the payment of the bonds pro- 
vided that if the company and the trustee 
could not agree on the appointment of an 
engineer to determine whether the com- 
pany was properly maintaining its prop- 
erty, such engineer should be appointed 
by the commission. The commission 
took the view that inasmuch as condi- 
tions might arise which would make it 
inadvisable for the commission to make 
the appointment, the section should be 
amended to meet such a contingency. Re 
Los Angeles Railway Corp. (Decision 
No. 31153, Application No. 22058). 


7 


Commission Jurisdiction over Competency of 
Employees 


Heegaonee's was made to the Indiana 
commission by a representative of a 
railroad union alleging that a railroad 
company had refused to permit two en- 
ginemen to continue in engine service on 
its railroad in the state. The company 
contended that these employees were not 
competent employees as defined in Sub- 
section N, §1, Chap. 58, Acts 1937. The 
company further contended that to per- 
mit them to continue in service would 
be in violation of this act and would 
subject the company to a fine as pro- 
vided in the penalty section of the law. 
The commission overruled objections to 
jurisdiction and ordered restoration of 
the employees to service. 

The railroad company asserted that 
the commission was without jurisdiction, 
that the act was a penal statute relating 


to the unlawful employment of incompe- 
tent or inefficient men in train and loco- 
motive service, and that the petition of 
the complainant did not show on its face 
a violation of the provisions of that act. 
The commission held: 


The commission, having considered mo- 
tions by the attorney for the respondent 
railroad company, believes and finds that the 
commission has jurisdiction of the premises 
regarding the services and qualifications of 
the employees and that in addition to Chap. 
58, Acts 1937, being a penal statute it is 
also a regulatory and administrative statute, 
and that if a railroad company had incom- 
petent employees that the commission has 
jurisdiction; therefore, it does have jurisdic- 
tion to say who are and who are not com- 
petent employees after a due examination 
and investigation. 


Gordon et el. v. Pennsylvania Railroad 
(No. 13472). 


Refunds under Contract for Extension 


SUIT by a customer against a gas 
A utility in a Georgia court involved 
the question whether refunds of cus- 
tomer contributions should be made when 
new customers were attached to the ex- 
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tension by a service pipe attached to a 
main or pipe running from the extension. 
The contract under which the extension 
was made provided that the company 
might continue the extension to other 
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property and that a refund should be 
made for “each and every consumer 
taken on said extension,” within a desig- 
nated period. The court held that this en- 
titled the customer advancing the exten- 
sion cost to a refund when a new con- 
sumer received gas from the extension, 
whether directly by a service pipe at- 
tached thereto or indirectly by a service 
pipe attached to a main or pipe running 
from the extension. 

The court also held that where con- 
sumers were taken on the extension by 
the company and the property owner who 
had paid for the extension did not know, 


& 


Public Right to Improved Services Is Superior 
To Rights of Existing Carriers 


UTHORITY was granted by the New 
York commission for the operation 

of a motor bus line between the cities of 
Buffalo and Niagara Falls over a new 
highway forming a direct connection be- 
tween the cities. Protests of an existing 
carrier operating a more circuitous route 
along the Niagara river were unavailing. 
The claim was made that if this serv- 
ice were authorized, people on the present 
route would receive less service in the 
future and at substantially higher fares, 
particularly commutation riders. The 
commission said that even if this were so, 
it would not in itself be a reason for 
denying bus service to another area or 
an improved, swifter, more economical 
service between the two cities. More- 
over, any vested rights which the exist- 


and by the exercise of ordinary diligence 
could not have known, that such con- 
sumers had been taken on because they 
were taken on by pipes attached to the 
extension and laid in the ground, the act 
of the company in failing to inform the 
property owner concerning this matter 
was a fraud which deterred him from his 
action on the contract. The period of 
limitation within which the property 
owner could bring suit therefore ran 
from the time when he ascertained that 
the consumers had been attached to the 
extension. Macon Gas Co. v. Crockett, 
198 S. E. 267. 


ing carrier might have by reason of local 
consent, it was said, were not being taken 
away. It had no vested rights over the 
new route. 

Regulated monopoly, said the com- 
mission, has certain rights to be protected 
from unjust or unreasonable competi- 
tion, but not from fair and reasonable 
competition, and certainly not at the ex- 
pense of restricting the use of new and 
improved public facilities by the public. 
The proposed competition was con- 
sidered neither unjust nor unreasonable. 
It was not asserted that it would elimi- 
nate the present carrier operation, but 
only that it would reduce the service and 
perhaps increase the cost to certain riders 
on existing routes. Re Grand Island 
Transit Corp. (Case No. 8761). 


e 


Other Important Rulings 


HE Oklahoma Supreme Court held 

that the commission was not re- 
quired to give an existing carrier over a 
certain route the opportunity to furnish 
additional service before it could amend 
a certificate of convenience and necessity 
of another carrier operating over the 
same route by removing restrictions. Mis- 
sourt, Kansas & Oklahoma Coach Lines, 
Inc. v. State et al. 81 P. (2d) 660. 
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The Wisconsin commission ordered an 
electric company to extend service for 
which it had previously received authori- 
zation. The company was criticized for 
its delay, the commission stating that 
when an application to construct is made 
the company should have some definite 
plans in mind, and that it is unreasonable 
under ordinary circumstances for the 
company to wait almost a year before 
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commencement of work. J. A. Brokish et 
al. v. Wisconsin Power & Light Co. (2- 
U-1294, CA-513). 


The Wisconsin commission, in author- 
izing and directing a telephone company 
to extend its lines to serve two prospec- 
tive subscribers in border-line territory 
where it was probable that service could 
be obtained of the same adequacy by con- 
nection to either company, said that the 
preference of the potential subscriber un- 
der such conditions becomes the deter- 
mining factor. Re Iowa County Tele- 
phone Co. (2-T-458). 


The New York commission approved 
the leasing by a gas utility of certain 
producing property to an affiliated com- 
pany, with the statement that it appeared 
to be good policy to encourage the oper- 
ating company to segregate its regular 
distribution business from highly com- 
petitive, speculative, and risky deep well 
gas production, provided that the re- 
quirements of its own customers, the 
revenues obtained from the lease, and 
the other interests of the distributing 
company were properly safeguarded, 
which they appeared to be in this case. 
Re Empire Gas & Fuel Co. (Case No. 
9620). 


The Utah commission authorized the 
dissolution of one utility company and 
the acquisition of its physical assets by 
another company where the merger of 
the properties would result in some re- 
duction in operating expenses and would 
give the customers of the merged proper- 
ties the benefit of larger service crews 
and better service. Re Bountiful Light 
& Power Co. (Case No. 2153). 


The Utah commission ordered a rate 
reduction pending further investigation 
of electric rates, deeming it advisable to 
give the larger portion of the reduction 
to residential users. An extension of 
time for payment to fifteen days was 
ordered, and the penalty for nonpayment 


PUBLIC UTILITIES FORTNIGHTLY 


was reduced from 10 per cent to 5 per 
cent. Re Telluride Power Co. (Investi- 
gation Docket No. 1). 


The California commission denied a 
certificate for carriage of household 
goods, stating that a mere proposal to es- 
tablish rates lower than other carriers js 
insufficient to warrant certification, as 
the proper remedy is a complaint against 
existing rates rather than establishment 
of competitive service. Re Carlstrom 
(Decision No. 31190, Application No. 
20836). 


The New Hampshire commission per- 
mitted an electric utility, which had been 
authorized to issue bonds at a price to be 
secured by competitive bidding, to issue 
these bonds at private sale, where it ap- 
peared that the price to be secured would 
be fair and that a material saving could 
be made by elimination of the necessity of 
registering the issue with the Securities 
and Exchange Commission. Re New 
Hampshire Gas & Electric Co. (D- 
F 1876, Second Supp. Order No. 3485). 


The North Dakota Supreme Court 
held that a competitor might appeal from 
a commission order granting authority 
to operate a motor carrier service; that 
the court must exercise its independent 
judgment upon the evidence submitted 
on the record ; that the scope of judicial 
review in such cases is much broader 
than the judicial review afforded in in- 
junction suits against orders of the Inter- 
state Commerce Commission; that the 
court may not consider evidence outside 
the record, but that all questions relating 
to the introduction of evidence must be 
presented in the first instance to the 
board. Russell v. Great Northern Rail- 
way Co. et al. 281 N. W. 239. 


The Pennsylvania commission has 
ruled that a utility company is under ob- 
ligation to inform individual consumers 
of the most economical available rate. 
Mrs. T. B. Fitzpatrick v. Pennsylvania 
Power & Light Co. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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GEORGIA PUBLIC SERVICE COMMISSION 


Re Southern Bell Telephone & Telegraph 
Company 


[File No. 16375-4, Docket Nos. 3098-A, 4073-A.] 


Rates, § 175 — Factors affecting — Valuation — Absence of return. 
1, Determination of a fair and proper rate base in a proceeding relating 
to conversion of magneto telephone equipment to common battery type 
equipment without increasing rates is not necessary when there is no net 
revenue realized to apply to this rate base, p. 92. 


Depreciation, § 39 — Amount of reserve — Past charges — Retirements. 
2. An assumption that the amount of depreciation reserve at a telephone 
exchange is approximately equal to the annual depreciation rate applicable 
and applied to the units of property in service over the period of years it 
has been accumulating is not correct, because substantial charges are made 
: the reserve as retirements of fixed capital take place over the years, p. 
3. 

Depreciation, § 39 — Excessiveness of reserve — Past earnings. 
3. Only when adequate earnings in the form of a fair return on company 
investment have been realized can depreciation accruals be considered as 
being applicable to the fixed capital of the company so as to justify an 
assumption that a reserve is excessive, since if an inadequate return is 
produced some part of depreciation reserve set aside represents return on 
invested capital which is justly due to the company, p. 93. 


Depreciation, § 38 — Excessive reserve — Statewide telephone company — Ap- 
plication to particular exchange. 
4. An excessive reserve of a statewide telephone company cannot be fairly 
applied to a telephone exchange where subscribers did not pay revenues 
sufficient to provide an excessive reserve over and above a fair rate of 
return, since the reserve has been set aside from revenue provided by 
subscribers at other exchanges, p. 94. 


Service, § 439 — Telephone exchange — Conversion to common battery type of 
equipment — Adequacy of revenue, 

5. The Commission would not be justified in ordering a telephone company 

to incur the necessary expenditure of money for a conversion from mag- 

neto telephone equipment to central energy or common battery type of 

equipment without a resulting increase in rates at an exchange where rates 

do not afford a return upon the capital invested to render the present service, 


p. 94. 
[August 8, 1938.] 


ee to determine whether telephone company should 
convert magneto telephone equipment to central energy or 
common battery type of equipment without increasing rates; 
proceeding dismissed. 
89 25 P.U.R.(N.S.) 





GEORGIA PUBLIC SERVICE COMMISSION 


By the Commission: While the in- 
vestigation and extended public hear- 
ing in the above matters proceeded 
under rules nisi issued by this Com- 
mission, the original and first rule 
nisi was based upon the complaint of 
the mayor and city council and the 
Millen Civic Club and the second rule 
nisi was designed to accomplish with 
directness the indirect aim of the first 
rule to effect a conversion of tele- 
phone equipment. The issue in this 
case is whether or not under the law 
granting regulatory powers to this 
Commission and under the record as 
made, the respondent company can be 
required by an order of this Commis- 
sion to convert the present magneto 
telephone equipment in use in its Mil- 
len exchange to the more desirable 
central energy or common battery type 
of equipment, either automatic or 
manual, without a resulting increase 
in rates. Such other issues as were 
raised regarding the character of 
service, etc., and presented by the tele- 
phone subscribers present at the hear- 
ing will receive careful consideration 
and proper attention. 

Acknowledgment should here be 
made to Honorable Walter Harrison, 
mayor, for his energetic and unselfish 
effort, giving intelligent direction to 
the presentation of complainant testi- 
mony as well as timely and helpful 
discussions of the evidence of the re- 
spondent; and likewise acknowledg- 
ment is made for the assistance of the 
capable special attorney for the city of 
Millen, Mr. Milton Carlton, as well 
as the representative citizens who made 
the sacrifice necessary to journey to 
Atlanta for the purpose of assisting 
the Commission in the development 
of the facts necessary to the prop- 
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er determination of the matters jp. 
volved. 

The present investigation unde 
consideration is so involved with oth. 
er matters and the policy of the Com. 
mission as to require the following 
apparent diversion: 

The minutes of the Commission 
will disclose that, just prior to the re. 
cent change in its personnel, the varj- 
ous requests from a number of com. 
munities within Georgia were denied 
wherein the telephone subscribers had 
voluntarily petitioned the Commission 
for the authorization of an agreed in- 
crease in rates to become effective up- 
on the conversion of the magneto ex- 
change then in use to the central ener- 
gy type, and the minutes will further 
disclose that several of these communi- 
ties promptly and vigorously renewed 
their requests and petitions to the 
present Commission. It became neces- 
sary therefore for the Commission to 
determine whether it should continue 
the policy above referred to and deny 
to a community an admittedly more ex- 
pensive service or grant the petitions 
of the majority of subscribers as pre- 
sented, when nearly all, and in every 
case three-fourths or more, of the 
subscribers who would be required to 
pay for that service had expressed in 
writing their desire to pay the added 
costs for the more convenient and de- 
sirable type of service. 

The respondent company at the 
hearing of these renewed petitions and 
requests submitted all evidence in the 
detail required by the Commission, a 
to the value of plant improvements, 
charges to the depreciation reserve, 
and a detail of expenditures in new 
money necessary to make the change 
over. 
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All these communities were served 
by the respondent company whose en- 
tire operation within the state of Geor- 
gia, consisting of 118 separate ex- 
changes, has been considered as a 
whole and rates have been fixed on 
this statewide basis, graduated, of 
course, according to the sizes of the in- 
dividual exchanges and rates of return 
and depreciation have likewise been 
based on the statewide revenue and the 
entire investment of the company. 

The operations of the company as 
a whole did not appear to justify the 
added expense necessary to make the 
desired change-overs without an in- 
crease in the exchange rates sufficient- 
ly large to place the burden of the 
added cost and investment upon those 
for whom it was being made and who 
were receiving the direct benefit. It 
was shown that more than 60 per cent 
of the company’s total exchanges were 
of the magneto type and in the pres- 
ent proceeding it was argued that a 
change-over in all the communities 
now being served by this type of 
equipment would involve a total ex- 
penditure of some $900,000. In the 
course of the rehearing of the Louis- 
ville application for a change-over 
with an increase in rates, wherein the 
determination of future policy was 
under consideration, the contention 
was injected into the hearing that the 
company in addition to having made 
a return upon its investment in the 
Louisville exchange, had set aside out 
of earnings received from that ex- 
change, a depreciation reserve over 
the approximately thirty-six years of 
operation of the exchange of some 165 
per cent of the value of the property 
devoted to public use. This conten- 
tion having been advanced the Com- 


mission concluded that the correct- 
ness of the position should first be de- 
termined before proceeding further in 
the. granting of similar petitions for 
the approval of agreed increased rates 
to become effective upon the change- 
over in service. 

Therefore approval previously giv- 
en the Louisville application was with- 
drawn and in addition to the second 
rule above cited issued in the present 
case, a similar rule was issued as to 
Louisville as well as in connection 
with another and like application then 
pending from the subscribers of tele- 
phone service at Camilla, Georgia. 
Thereafter the respondent company 
was called upon to make and furnish 
to the Commission in connection with 
each of these three exchanges a de- 
tailed inventory and appraisal of the 
three separate exchanges and to fur- 
nish the separate operating results of 
each of said exchanges together with 
certain other segregated information 
ordinarily considered in the operation 
of the company as a whole, to enable 
the Commission to determine the cor- 
rectness of the position that the users 
of telephone service in these exchanges 
had paid in the form of rates a suffi- 
cient sum which had been set aside out 
of operating revenue to pay the neces- 
sary added costs to make the change- 
over in equipment. 

Accordingly the hearings on the 
three rules above referred to were set 
sufficiently far in advance to allow 
time for the respondent company to 
prepare and submit the information 
called for. However, in the cases of 
Louisville and Camilla, the Commis- 
sion subsequently acceded to the re- 
newed request of local authorities and 
telephone users at these two exchanges 
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and approved the increased rates 
which had been agreed upon between 
their city officials, the telephone sub- 
scribers and the company just as had 
been done in the cases of Barnesville, 
Buchanan, Forsyth, Lyons, Swains- 
boro, and Wadley. 

The Millen investigation has been 
completed with all possible thorough- 
ness. Six full days were consumed in 
taking testimony, requiring a record 
of 996 pages and in addition there 
were fifty-odd exhibits including 
those requested during the hearing. 


Without undertaking to summarize 
the great amount of oral and documen- 
tary testimony, suffice it to say that 
the mayor and the interested subscrib- 
ers insisted that the “antiquated, cof- 
fee-grinder “magneto” equipment now 
in use was not capable of rendering 
reasonable and adequate service, that 
it was out of keeping with the civic 
progress of that town, and expressed 
the belief that practically all or at least 
a substantial portion of the exchange 
equipment now being used was the 
same that was originally installed at 
the time this telephone exchange was 
built. Individual complaints were 
made as to particular service failures 
and general objections which in the 
main are those common among tele- 
phone users who object to the magneto 
system such as failure to disconnect 
on termination of calls, interruptions 
by the operators challenging the line 
for disconnection, and the general ob- 
jection of being compelled to signal 
the operator by the crank system. 

On the other hand, the respondent 
company offered expert testimony to 
the effect that the magneto type of 
telephone equipment is not out of date 
but is still being manufactured and in- 
25 P.U.R.(N.S.) 


stalled and that it is superior in audj- 
bility to other types of equipment and 
differs only from the central energy 
type by the method of signaling the 
operator. A statement showing by 
years installations and removals of 
central office equipment in Millen dis. 
closes an average service life of this 
equipment of about eighteen years and 
that nothing remained of the original 
equipment installed except one distrib- 
uting frame. 

The company also contended that 
the service was entirely reasonable and 
adequate and introduced checks of the 
service records of complaints, etc., in 
support of this claim. 

In response to the Commission’s 
request for an inventory and appraisal 
of the Millen exchange, the respond- 
ent company presented in evidence a 
valuation made by their engineers 
which represented that the reproduc- 
tion cost new of the local exchange 
telephone plant and equipment in the 
Millen exchange area was $25,78/, 
and that the observed depreciation of 
this plant and equipment amount to 
$5,407, which deducted from the re- 
production new value left $20,380 as 
the reproduction cost new less depre- 
ciation. This cost figure was substan- 
tially less than the book value or, his- 
torical cost as presented by the com- 
pany to be $27,440.24. 


[1] There were some questions 
raised concerning some of the over- 
head items and unit costs used in the 
appraisal and a thorough analysis of 
the points raised might justify some 
downward revision in the appraisal 
value found. Exhibits introduced by 
the company showed that during 1937 
the Millen exchange operated at a loss, 
it being shown that the operating ex- 
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penses assignable to local exchange 
service exceeded the revenue received 
from this service. It therefore does 
not appear necessary to determine a 
fair and proper rate base when there 
appears to be no net revenue realized 
to apply to this rate base. 

The respondent company submitted 
a statement of operations for the year 
1937, showing the revenue derived 
from local exchange service at Millen 
and the operating expenses incurred 
in rendering this service. The operat- 
ing expenses shown exceeded the ex- 
change service revenues and left a net 
deficit of $734.51 for the year with 
depreciation expense computed on re- 
production cost. This deficit was 
shown as $845.78 where original cost 
was the basis of depreciation accruals. 


[2] It has been contended that a 
sufficient depreciation reserve has been 


accumulated to retire the fixed capital 
invested in magneto equipment and 
that since this reserve probably equals 
or exceeds the value of such equip- 
ment, the conversion should be made 
with no change in rates for exchange 


service. While the amount of this 
reserve set aside from revenues re- 
ceived at the Millen exchange may be 
substantial, this has not been deter- 
mined. It cannot be correctly assumed 
that the amount of this reserve is ap- 
proximately equal to the annual depre- 
ciation rate applicable and applied to 
the units of property in service over 
the period of years it has been accumu- 
lating, because substantial charges 
are made to the reserve as retirements 
of fixed capital take place over the 
years in question. The same reason- 
ing concerning a large reserve could 
be applied on a central energy exchange 
where there may never be a conver- 


sion of equipment but the accumula- 
tion in the reserve would be no good 
argument for a complete replacing of 
equipment if the equipment in service 
had been well maintained and was in 
good condition. Approximately the 
same rate of depreciation accrual is 
applied to common battery central of- 
fice equipment and station apparatus 
as is applied to similar magneto equip- 
ment, no provision being made to 
cover future conversion of equipment 
from one type to another. If the an- 
nual depreciation rates are proper, the 
recurring retirements in any type of 
telephone exchange plant, which are 
charged to the depreciation reserve, 
will prevent the reserve from exceed- 
ing a fair amount. 


[3] It is possible that depreciation 
accruals in the past have been exces- 
sive and a larger reserve than neces- 
sary may have been set up. This ex- 
cessive reserve may or may not have 
been proportionately built up from 
Millen revenues, depending on the 
amount of the retirements made over 
the period in question. Even assum- 
ing that the reserve accumulated out 
of revenue from this exchange is ex- 
cessive it is necessary to give consid- 
eration to the record of earnings at the 
exchange before the reserve can be 
said to be excessive. Only when ade- 
quate earnings in the form of a fair 
return to the company on its invest- 
ment have been realized can the de- 
preciation accruals be considered as 
being applicable to the fixed capital of 
the company. This is fundamental 
since if an inadequate return on the 
investment is produced some part of 
the depreciation reserve set aside rep- 
resents the return on invested capital 
to which the company is justly due. 
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The Commission requested the tele- 
phone company to supply statements 
of earnings by years at the Millen ex- 
change and after considerable discus- 
sion the company agreed to supply this 
information for certain years, it being 
contended that it would be expensive 
to assemble the information for a pe- 
riod of any length, yet the company 
went to a great deal of expense in pre- 
senting the case. 

The statement of earnings supplied 
at the request of the Commission 
shows that the company has not re- 
ceived a reasonable return on its in- 
vestment or on a fair rate base at the 
Millen exchange for the years 1928, 
1930, 1932, 1934, 1936, or 1937. The 
Commission has no knowledge as to 
the other years since the information 
was not supplied, but it seems more 
than probable that the intervening 


years would disclose a similar result. 

In view of the inadequate earnings 
at this exchange, the reserve assign- 
able to it would have to be discounted 
in direct proportion and this discount- 
ing would make the assignable reserve 
inadequate to cover the retirements 


coincident with the conversion of 
equipment and leave a balance suffi- 
cient to cover the accrued depreciation 
in the fixed capital not being replaced. 

[4] There has been some discus- 
sion of the aggregate reserve of the 
Southern Bell Telephone & Telegraph 
Company with regard to its size as 
being adequate to cover the retire- 
ments necessary with the removal of 
magneto equipment. If the total de- 
preciation reserve assignable to Geor- 
gia is apportioned to the Millen ex- 
change on the ratio of the Millen 
book value to the total Georgia book 
value, it is found that the Millen 
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portion of the total depreciation re. 
serve is only 23.4 per cent of the book 
value of the Millen exchange, while the 
necessary retirements chargeable to 
the reserve, according to the com. 
pany’s evidence, will amount to 33.4 
per cent of the Millen book value. By 
use of this method of apportionment 
the reserve is inadequate. 

Regardless of this, however, if the 
reserve is too large and if the com- 
pany as a whole did receive a reason- 
able return on its investment during 
the period that the reserve was ac- 
cumulating, it is clearly evident that 
the subscribers at Millen did not pay 
in revenue to the company a sufficient 
amount over the period to provide an 
excessive reserve over and above a 
fair rate of return. From this it is 
seen that the reserve cannot be fairly 
applied to Millen when it was set 
aside from the revenue provided by 
subscribers at other exchanges over 
and above the cost of serving them 
and with a return on the investment. 

A history of the rates charged at 
Millen, Georgia, discloses that the 
present rates are lower on the average 
than they have ever been. The ex- 
change was built in 1903 and reached 
its maximum number of connected 
stations in 1929 when there were 258 
connected telephones, the present num- 
ber being 250. 

[5] Except for the fact that the 
telephone subscribers at Millen desire 
a different type of equipment, it does 
not appear from the present growth 
of population in this city that the de- 
mands of the community would re- 
quire the rebuilding of the present ex- 
change; and while it is admitted that 
there is a point in the size of exchang- 
es, where magneto service ceases to 
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be reasonable, it was not contended, 
even by complainants, that Millen has 
reached that size. Until such a condi- 
tion is shown to exist it is doubtful as 
to whether or not the Commission 
could encroach upon the province of 
management and direct the type of 
equipment to be installed, and certain- 
ly the Commission would not be justi- 
fied in issuing such an order involving 
the necessary expenditure of money 
when it is shown that the rates now 
being paid by the Millen subscribers 
do not afford a return upon the capital 
now invested to render the present 
service. 


There is no excuse or reason why 
the respondent company should not 
render the very best of magneto tele- 
phone service at this exchange and the 
complaints of service will be carefully 
investigated and checked by the Com- 
mission to see that reasonable and 
adequate telephone service is rendered 
and that all ground for complaint is 
removed. 

It is therefore ordered that the 
rules heretofore issued by the Com- 
mission with reference to this matter 
be, and the same are hereby, dismissed 
and the petition of the complainant is 
hereby denied. 
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Mayor and City Council of City of Monroe 


Georgia Continental Telephone Company 


[File No. 16970-1, Docket No. 4393-A.] 


Service, § 436 — Telephones — Adequacy of automatic equipment. 
1. Seven inoperative connector switches out of twenty-eight installed in a 
central office having automatic switching equipment are entirely too many 
to be inoperative at any one time, p. 97. 


Service, § 436 — Telephones — Adequacy of automatic equipment. 


2. The number of connector switches in an automatic telephone exchange 
should be adequate during normal rush periods although it is not feasible 
to install enough equipment in a telephone system to be adequate during 
emergencies of large magnitude, p. 97. 


Valuation, § 164 — Overheads — Going value. 


3. An overhead allowance of 25 per cent to 30 per cent of bare cost of 
labor and materials was held to be more than ample to cover all necessary 
overheads, including a fair going concern value, in an appraisal of tele- 


phone exchange property, p. 98. 


Depreciation, § 26 — Accrued and annual — Consistency. 


4. The same basis must be used for annual depreciation expense as is used 
for determining existing accrued depreciation, p. 98. 
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Depreciation, § 77 — Telephone exchange property. 


5. A composite depreciation rate of 4.185 per cent was used in establishing 
rates for a telephone exchange, p. 99. 


Rates, § 171 — Uniformity — Telephone exchanges. 


6. Exchange rates of a telephone company operating several exchanges 
should be uniform unless some unusual condition can be shown for higher 
rates in one exchange than in others of similar size, p. 100. 


[August 8, 1938.] 


"aah for reduction of 
reduction ordered. 


By the Commission: On April 7, 
1938, the mayor and city council of 
Monroe adopted a resolution petition- 
ing the Georgia Public Service Com- 
mission to investigate the exchange 
rates of the Georgia Continental Tele- 
phone Company at their Monroe, 
Georgia, exchange, which petition 
was transmitted to this Commission 
on the 7th day of April and assigned 
for hearing on the 27th day of that 
month in the offices of the Commis- 
sion but on request of the telephone 
company for additional time within 
which to prepare its evidence for pres- 
entation to the Commission the hear- 
ing was continued and reassigned for 
May 25, 1938, at which time the mat- 
ter came on to be heard. 

The public hearing lasted two days 
and full opportunity was given both 
sides for the presentation of evidence 
which included on the part of the com- 
pany along with its other testimony, 
a complete inventory and appraisal of 
this exchange together with a state- 
ment showing revenues received from 
and operating expenses assignable to 
the Monroe exchange operation. The 
city of Monroe offered evidence as 
to the unit costs of certain items con- 
tained in the inventory as well as tes- 
timony as to the value of the compa- 
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exchange telephone rates; rate 


5 


ny’s real estate but a considerable por- 
tion of complainant’s testimony was 
on the poor character of telephone 
service being rendered in this ex- 
change. 

As a matter of fact the Commis. 
sion had complaint as to the character 
of the telephone service being ren- 
dered in advance of the petition for 
a reduction in rates and its chief en- 
gineer was directed to visit Monroe 
on March 31, 1938, to investigate the 
service being rendered and to deter- 
mine the condition of the telephone 
plant and equipment. 

The result of this investigation by 
the Commission’s engineer was fully 
set forth in a report to the Commis- 
sion of April 2, 1938, and a copy 
thereof was promptly transmitted to 
the telephone company with insttuc- 
tions that such steps be immediately 
taken as would be necessary to place 
the exchange in good operating cor- 
dition. 

In general the inspection disclosed 
that the maintenance of the outside 
plant had been greatly delayed espe- 
cially with regard to aerial cable in 
that there were seventeen temporary 
coverings discovered and it was found 
that the drop wires needed to be gen- 
erally reconditioned and that a small 
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amount of additional cable should be 
installed. 

[1] The central office facilities at 
Monroe consist of Strowger auto- 
matic switching equipment of 350- 
line capacity together with the neces- 
sary auxiliary equipment all of which 
appeared to be in good operating con- 
dition except as to the number of con- 
nector switches which were found to 
be inoperative and blocked out for re- 
pair. The inspection disclosed that 
there were 7 connector switches out 
of the 28 installed which were out 
of service. This was entirely too 
many to be inoperative at any one 
time and it will be necessary for the 
company to repair these switches as 
well as the selector switches much 
more promptly in order to provide 
proper service. 

Mr. J. W. Wopat, the company’s 


engineering witness, testified at the 
hearing that certain tests were con- 
ducted to determine the adequacy of 
the number of connector switches. 
These tests revealed a number of over- 
flows during certain hours due to all 
the connectors being busy. The great- 


est overflows occurred on the 300 
board on May 4, 1938, when there 
were 16 between the hours of 9 o’clock 
and 10 o’clock A. M., and on the 400 
board on May 16, 1938, when 13 oc- 
| curred between 10 o’clock and 11 
o'clock a. M. The remaining over- 
flows occurring were small in number 
and would not have occurred on the 
200 board had all the installed switch- 
es been in service when the tests were 
made. 

[2] The result of these tests indi- 
cates that the number of connector 
switches on the 300 and 400 boards 
are not adequate in number. It is not 
[7] 


feasible to install enough equipment 
in a telephone system to be adequate 
during emergencies of large magni- 
tude but nevertheless the equipment 
should be adequate during normal 
rush periods and it does not appear 
that any abnormal condition existed 
when these overflows on the 300 and 
400 boards were experienced. In or- 
der to prevent such overflows during 
normal rush periods two additional 
connector switches should be installed 
on the 300 board and one additional 
connector switch should be installed 
on the 400 board. Mr. Wopat esti- 
mated the cost 2f these switches to be 
about $125 each including the cost of 
installation. 

A second visit and inspection of 
this exchange was made by the Com- 
mission’s engineer on the 29th day 
of July, last. His report reveals that 
the condition of the aerial cable had 
been considerably improved in that 
all temporary splices and coverings 
had been permanently repaired and 
sealed and other improvements had 
been made in the outside plant. This 
visual inspection indicated that the 
outside plant was in good operating 
condition and capable of rendering 
reasonably adequate service. 


The Commission had before it and 
has given consideration to three ap- 
praisals of the Monroe exchange, two 
of which were made by Mr. J. W. 
Wopat, one dated April 1, 1933, and 
the other prepared for this investiga- 
tion and dated May 1, 1938; the third 
was made by Robert & Company at 
the instance and expense of this Com- 
mission for use in a prior investiga- 
tion and bore date of March 15, 1933. 
After giving consideration to the unit 
prices used by Mr. Wopat in both of 
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his appraisals, it is evident that the 
final result would not have varied suf- 
ficiently by the use of any one of the 
three appraisals to have altered the 
Commission’s final conclusion if a 
fair and proper adjustment of the 
unit costs used by Mr. Wopat had 
been made, so the Robert & Compa- 
ny’s appraisal has been used in arriv- 
ing at a final value under the method 
hereinafter outlined for the reason 
that it was an independent appraisal 
made by a disinterested concern. A 
comparison of unit costs used by Mr. 
Wopat in 1933 and 1938 shows little 
variation between these dates; in fact, 
many of the unit costs are identical 
and certain of the 1938 prices are ac- 
tually lower, and it therefore would 
not be helpful in this case to reprice the 
Robert & Company appraisal, for, as 
above demonstrated, the final result 
would not have been substantially 
changed, notwithstanding the fact that 
pertinent and valuable testimony was 
offered by the complainants as to the 
cost of poles in place. We have there- 
fore added to the Robert & Company 
appraisal all net additions and better- 
ments for the 5-year period subse- 
quent to the date of the appraisal and 
determined the present accrued depre- 
ciation in this plant and equipment and 
arrived at the present fair value of the 
Monroe exchange devoted to the pub- 
lic use. 

Counsel for the company contended 
in his brief that a going concern value 
of $16,500 should be added to the 
Robert & Company’s appraisal on the 
basis outlined by that firm in its dis- 
cussion of historical cost in the ap- 
praisal. This discussion did not sug- 
gest the addition of this amount of 
value to the appraisal figure found but 
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stated that this good will and going 
concern value had been included by 
the telephone company in its purchase 
price, and Robert & Company actual. 
ly deducted this amount from the pur. 
chase price in order to determine q 
fair and true historical cost. 

[3, 4] With further regard to the 
consideration given going concern 
value as well as other overheads used 
in the appraisal, we reproduce here a 
letter from Robert & Company to Mr. 
D. M. Pollock, then mayor of Mon- 
roe, which was attached to the ap- 
praisal and filed with the Commission 
bearing date of April 24, 1933, read- 
ing as follows: 

“We are handing you herewith a 
tabulation showing the division of la- 
bor and material which you requested. 
This tabulation does not show the 
separate figures for engineering since 
this portion of the cost is grouped in 
with the item of supervision, insur- 
ance, contractor’s profit, etc. For 
your information these items figure in 
the neighborhood of 25 per cent to 
30 per cent of the bare cost of labor 
and materials.” 

It is evident that the overheads used 
by Robert & Company in their ap- 
praisal are more than ample to cover 
all necessary overheads including a 
fair going concern value. Therefore 
to determine a fair rate base we will 
use the Robert & Company appraisal 
plus net additions to April 30, 1938, 
made subsequent to the appraisal and 
determine the present accrued depre- 
ciation in this plant and equipment. 
In the determination of this accrued 
depreciation the same basis must be 
used for annual depreciation expense 
as is used for determining the existing 
accrued depreciation. This is equitable 
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since the annual charge which the 
company should deduct from revenue 
to cover the depreciation, or the loss in 
service value of their fixed capital in 
rendering the service of their sub- 
scribers, represents the depreciation 
accruing in the plant and equipment 
whether it be physical or functional, 
visible or invisible. Having provided 
for this loss in service value through 
a proper allowance in operating ex- 
penses for depreciation, the company 
is repaid for this loss and it then be- 
comes the accrued depreciation in the 
plant and equipment. 

Mr. Wopat estimated the annual 
accruing depreciation at Monroe, 
Georgia, exchange to be a composite 
rate of 5.41 per cent. His appraisal 
of 1938 showed an observed deprecia- 
tion of 11.77 per cent and his 1933 ap- 
praisal set the observed depreciation 
at 8.81 per cent or an increase of only 
2.96 per cent over the 5-year inter- 
vening period during which he claimed 
the accruing depreciation was 5.41 
per cent per year. Expressing these 
figures in dollars, his observed depre- 
ciation in 1933 was $8,448, and in 
1938 it was $11,062, representing an 
increase in observed depreciation of 
only $2,614 over the 5-year period. 
He claimed the annual accruing depre- 
ciation is $4,487 which for five years 
would total $22,435. Actual charges 
to the depreciation reserve during this 
5-year period for retirement of fixed 
capital totaled less than $10,000, which 
would leave depreciation accruals at 
more than $12,435, after all charges 
to the reserve during the five years, 
while his “observed’’ depreciation in- 
creased only $2,614 for the same pe- 
riod. 

It can be clearly seen that either 


the observed depreciation found in 
1938 is entirely too small, or the an- 
nual depreciation accrual is too great, 
or both of the above are true. 

If the same basis is used in deter- 
mining depreciation accruals as is 
used for establishing the accrued de- 
preciation a great deal of the contro- 
versy over the proper depreciation 
rate is removed. If the rate of ac- 
crual is claimed to be high there will 
be a higher operating expense leaving 
a lower net revenue, but at the same 
time the accrued depreciation of the 
fixed capital should likewise be higher 
than if the accruing depreciation were 
not so large. If on the other hand the 
annual accrual is not so large, a high- 
er net revenue will be left after depre- 
ciation charges but the accrued depre- 
ciation should be smaller. The effect 
of this will yield approximately the 
same return on the depreciated value 
of the property even with some varia- 
tion in the depreciation rate so long as 
it is reasonably close to the correct 
amount. 


[5] We cannot agree with the 
5.41 per cent annual depreciation re- 
quirement of Mr. Wopat as it is en- 


tirely too large. The company has 
provided an average annual deprecia- 
tion charge of $17,696.63 which for 
all exchanges is 2.79 per cent per an- 
num of their book value. Using a 
composite rate of accruing deprecia- 
tion of 4.185 per cent, which should 
be ample, the reproduction cost found 
by Robert & Company plus net addi- 
tions has been depreciated to.April 30, 
1938, taking into account all retire- 
ments made during the intervening 
period. On certain items this accrued 
depreciation becomes less in 1938 than 
was found in 1933 due to a large por- 
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tion of such items being replaced dur- 
ing the interim and on other items the 
accrued depreciation is more now than 
it was because additional depreciation 
has been accruing while the major por- 
tion of these items have remained in 
service throughout the period. 

The 4.185 per cent rate of depre- 
ciation ($3,942 provision per annum 
at present) applied to the plant and 
equipment in service during the period 
subsequent to Robert & Company’s 
appraisal and with full allowance for 
retirements of fixed capital made dur- 
ing this period and including the ac- 
crued depreciation found by Robert & 
Company produced an accrued depre- 
ciation as of April 30, 1938, equal to 
$23,090.90. By deducting this figure 
from the reproduction new of $94,- 
194.94 which is the Robert & Compa- 
ny’s appraisal value plus subsequent 
net additions, the reproduction new 
less accrued depreciation is $71,- 
104.04. Robert & Company found 
the depreciation existing in 1933 to be 
$12,934.06 (less materials and sup- 
plies) and the additional depreciation 
accrued since 1933 is equal to $10,- 
156.84. 

Consideration has been given to a 
somewhat higher annual depreciation 
charge but a higher annual accrual for 
depreciation would create too large an 
amount for existing accrued deprecia- 
tion in the plant and equipment at the 
present time and in the future. 

The Robert & Company report and 
appraisal of 1933 states that the pres- 
ent owners of the Monroe property 
paid $51,128.67 for it at the time of 
acquisition. Since this acquisition ad- 
ditions to this property have been 
made which total $91,887.88 (exclud- 
ing construction work in progress) 
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and retirements subsequent to acquisi- 
tion have been $60,984.92 or an in. 
crease in plant value of $30,902.95 
from date of purchase to April 30, 
1938. Adding this increase to the 
purchase price gives $82,031.63. In 
the Robert & Company report the 
opinion is given that $16,500 was in- 
cluded in the purchase price as good 
will and going concern value and that 
this amount should be deducted from 
the purchase price with additions and 
deductions to obtain a fair and proper 
historic value. This deduction will 
give the historic value as $65,531.63, 

[6] The exchange rates at Monroe 
are much higher than those charged 
in the other five large common battery 
exchanges of the Georgia Continental 
Telephone Company which exchanges 
are comparable in size to Monroe. 
Monroe has an automatic telephone 
system while the other large exchanges 
are common battery manual systems. 
Mr. Wopat, on cross-examination, 
testified that an automatic exchange 
should be no more expensive to oper- 
ate, including fixed charges, than a 
common battery manual exchange for 
the reason that the saving in operator’s 
salaries was approximately equal to 
the fixed charges on the differential in 
cost of the two types. This of course 
must be true to economically justify 
the higher cost of automatic equip- 
ment. In the brief filed by the com- 
pany some discussion was made with 
regard to comparative rates and it was 
argued that such comparisons were 
meaningless for it was necessary that 
rates be established which would yield 
a fair return to each company on a 
fair value of their property. While 
this is true with regard to different 
companies it would not necessarily ap- 
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ply to different exchanges of the same 
company. Unless some unusual con- 
dition could be shown for higher rates 
in one exchange than ‘in others of sim- 
ilar size and operated by the same com- 
pany, it is our opinion that such ex- 
change rates should be uniform. No 
such unusual condition has been shown 
to exist in Monroe and we fail to find 
a good reason for such a condition. 


By fixing the exchange rates at the 
Monroe exchange in line with the 
rates at the other exchanges of the 
company giving due consideration to 
the size of each exchange, the revenue 
from the Monroe subscribers will be 
reduced approximately $1,971 per an- 
num and after this reduction the com- 
pany will earn a fair return on the fair 
value of its property both used and 
useful. 

We find the present exchange rates 
at Monroe, Georgia, to be unreasona- 
ble, unjust, and excessive and it is, 
therefore 

Ordered, that the Georgia Conti- 
nental Telephone Company shall file 


with this Commission the following 
rates for exchange service at Monroe, 
Georgia, for the classes of service as 
indicated : 


Per Month 

Business individual service 
Business two-party service 
Residence individual service 
Residence two-party service 
Residence four-party service 

Ordered further, that the Georgia 
Continental Telephone Company shall 
put these rates and charges into effect 
on bills rendered on and after Septem- 
ber 1, 1938, and it is 

Ordered further, that the Georgia 
Continental Telephone Company shall 
maintain all their telephone plant and 
equipment so that reasonable adequate 
and efficient telephone service will be 
rendered at all times, and it is 

Ordered further, that the Georgia 
Continental Telephone Company shall 
install sufficient connector switches 
and any other necessary equipment so 
that the exchange at Monroe will have 
adequate facilities and be able to han- 
dle normal telephone traffic at all times. 
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Morris Keller 


Philadelphia Bicswic Company 


[Complaint Docket No. 11225.] 


Damages, § 2 — Powers of Commission — Denial of service. 
A statute authorizing the Commission to make an award for reparation 
because of unreasonable or discriminatory rates does not authorize the 
Commission to make an award for damages sustained in consequence of 
a public utility company’s refusal to serve. 


[August 1, 1938.] 
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ia seeking award for damages allegedly sustained in 
& consequence of an electric company’s refusal to serve; 
dismissed. See also 17 P.U.R.(N.S.) 465. 


By the Commission: This matter 
was heard before the Public Service 
Commission, which by its report and 
order dated February 2, 1937 (17 
P.U.R.(N.S.) 465) found that re- 
spondent wrongfully refused to fur- 
nish complainant electric service. 

On October 16, 1937, complainant 
filed a petition with this Commission 
seeking an award in the amount of 
$750 for damages allegedly sustained 
in consequence of respondent’s said re- 
fusal to serve. Among other damages, 
the petition sets forth the loss of time, 
expenditure of moneys, attorneys’ 
fees, loss of use of electric appliances, 
illness of wife, and loss of consortium. 

Oral argument was held on the 
question of jurisdiction of the Com- 
mission to entertain the action, and 
briefs of complainant and respondent 
have been submitted. 

Complainant bases his authority for 
seeking recompense through the Pub- 
lic Utility Commission on Art. V, § 5, 
of the Public Service Company Law 
of July 26, 1913, P. L. 1374 (66 PS 
§ 511). That section provides, inter 
alia, as follows: 

“If, after hearing, upon complaint, 
or upon its own motion, the Commis- 
sion shall determine that any rates 
which have been collected, or any acts 
which have been done or omitted to 
be done, or any regulations, classifica- 
tions, or practices which have been 
enforced for, or in relation to, any 
service rendered after this act becomes 
effective, by any public service com- 
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pany complained of, were in violation 
of any order of the Commission, or 
were unjust and unreasonable or un- 
justly discriminatory, or unduly or 
unreasonably preferential ; : 
the Commission shall, upon petition, 
have the power and authority to make 
an order for reparation, awarding and 
directing the payment to any such com- 
plainant, petitioner, within a reason- 
able time specified in the order, of the 
amount of damages sustained in con- 
sequence of said unjust, unreasonable, 
or unlawful collections, acts or omis- 
sions, regulations, classifications, or 
practices, of such public service com- 
pany: Provided, That such damages 
have been actually sustained by such 
complainant petitioner.” 

It would appear that under the pro- 
visions of Art. XIV, § 1405, of the 
Public Utility Law, complainant 
might assert that the Public Utility 
Commission could enforce the provi- 
sions of Art. V, § 5, of the Public 
Service Company Law. 

Section 1405 (66 PS § 1535) is set 
forth as follows: 

“The repeal by this act of any other 
act shall not revive any law hereto- 
fore repealed or superseded, and shall 
not impair or affect any act done, of- 
fense committed, or liability, penalty, 
judgment, or punishment incurred, 
prior to the time this act takes effect, 
but the same may be enforced, pros- 
ecuted, or inflicted as fully and to the 
same extent as if this act had not been 
passed.” 

The Commission is of opinion that 
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even if, as complainant asserts, he is 
able to invoke the provisions of Art. 
V, § 5, of the Public Service Company 
Law, still it is of no avail since that 
section of the Public Service Com- 
pany Law was not intended to embrace 
the kind of reparation sought by the 
instant petition. This is amply sup- 
ported by previous opinions of the 
Public Service Commission involving 
this section: Freas v. Erie & W. Val- 


ley R. Co. (1928) 9 Pa. P. S.C. 151; 
Knight v. Red Ball Transit Co. 
(1933) 12: Pa: POS CoP CPALE. 
1933E, 367; 2 P.U.R.(N.S.) 221), 
and McClintic-Marshall Construction 
Co. v. Philadelphia Suburban Gas & 
Ban 3 PS. CoP eee 
1922D, 758) ; therefore, 

Now, to wit, August 1, 1938, it is 
ordered: That the instant complaint 
be and is hereby dismissed. 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re The Manufacturers Light & 
Heat Company 


[Application Docket No. 51550.] 


Intercorporate relations, § 19 — Loan from parent company — Interest rate. 
No more than 3 per cent interest should be paid on a loan from a parent 
corporation in the case of a public utility company which has paid out its 
working capital in dividends to its holding company and requires the loan 
to replace the working capital thus dissipated, where it appears that the 
present money market and the strength of the company do not justify a 


higher interest rate. 


[August 16, 1938.] 


— for approval of a proposed loan from an 
affiliate; application granted in modified form. 


By the Commission: The Manu- 
facturers Light and Heat Company, a 
Pennsylvania public utility, here peti- 
tions for approval, under § 702 of the 
Public Utility Law, of the borrowing 
of $592,444 of money from Columbia 
Gas & Electric Corporation, which 
owns substantially all the capital stock 
of petitioner. The proposed loan 
would be evidenced by promissory 
notes of petitioner maturing less than 
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one year from the date of issue and 
bearing interest at a rate not to exceed 
the lesser of (a) 5 per cent per annum, 
or (b) one-half of one per cent more 
than the cost of money to the lender. 
The loan would be used by petitioner to 
reimburse its treasury for plant addi- 
tions and betterments made from Au- 
gust 1, 1937, to March 31, 1938. It 
has been the practice of Columbia Gas 
& Electric Corporation for some years 
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past to lend money to petitioner for 
such purpose. 

The net available assets of petitioner 
—that is, quick assets less current lia- 
bilities—are stated at $107,329.04 as 
of January 31, 1938, being only 11.8 
per cent of monthly operating and con- 
struction expenditures. On the other 
hand, the annual reports of petitioner 
on file with us show that petitioner 
has paid $33,798,156 in dividends 
from 1922 to 1937, on capital stock 
the par or stated value of which was 
$23,000,000 for the years 1922-1930 
and $22,530,400 for the years 1931- 
1937. The rate of dividend paid each 
year was as follows: 1922, 10 per cent; 
1923-28, 8 per cent each year; 1929, 
20.5 per cent; 1930, 8 per cent; 1931, 
10 per cent; 1932, 8 per cent; 1933, 
7 per cent; 1934, 17 per cent; 1935, 4 
per cent; 1936, 11.5 per cent; 1937, 
4 per cent. 


It is clearly improvident manage- 
ment for a company to pay out its 
working capital in dividends to its 
holding company, and then to rebor- 
row it at 5 per cent interest, when it 
could have retained the working capital 
and have had the use thereof without 


charge. The arrangement has very 
much the appearance of a holding com- 
pany device for extracting the last pos- 
sible dollar from the operating com- 
pany. 

Furthermore, so strong a company 
as petitioner—with adequate earnings 
and with total assets of about $62,500,- 
000, reserves of about $28,400,000, a 
free surplus of about $9,550,000, and 
no securities in the hands of the public 
—should be able to finance its working 
capital requirements, if not wholly by 
reservations of income, then by a 
short-term or a long-term loan at a 
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more favorable rate of interest than 
5 per cent. 

At A. 35843 we approved, on Oc. 
tober 4, 1937, a similar loan of $360, 
000 at 3 per cent annual interest. Our 
familiarity with the present money 
market convinces us that the loan 
which we are now asked to approve 
should carry no higher interest. 

Since petitioner is in need of work- 
ing capital to replace the working cap- 
ital thus dissipated, the loan will be 
approved at a rate of interest not to ex- 
ceed 3 per cent per annum, particular- 
ly as the interest thereon will not be an 
operating charge to be borne by con- 
sumers, and the contracting of such an 
improvident loan will not affect in- 
vestors because petitioner has no secu- 
rities outstanding in the hands of the 
public; therefore, 

Now, to wit, August 16, 1938, it is 
ordered: That the borrowing of 
$592,444 of money by The Manufac- 
turers Light and Heat Company from 
its affiliated interest, Columbia Gas & 
Electric Corporation, under the terms 
and conditions set forth in the applica- 
tion of The Manufacturers Light and 
Heat Company filed to Application 
Docket No. 51550, be and is hereby 
approved under § 702 of Art. VII of 
the Public Utility Law, subject, how- 
ever, to the following conditions: 

First: That the rate of interest on 
said loan shall not exceed the lesser of 
(a) 3 per cent per annum, or (b) one- 
half of one per cent per annum more 
than the cost of the loaned money to 
the lender. 

Second: That any renewal or ex- 
tension of any note of petitioner issued 
in evidence of said loan, or any part 
thereof, be made only with the approv- 
al of the Commission. 
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Third: That the approval hereby 
given shall not be understood as requir- 
ing the Commission to approve or 
prescribe rates sufficient to pay, inter 
alia, the interest on such loan. 


Nore. A similar ruling was made in 
Re Manufacturers Gas Co. (Pa.) Ap- 
plication Docket No. 53894, Aug. 16, 
1938. 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Laclede Gas Light Company 


[Case No. 9519.] 


Rates, § 640 — Compromise agreement — Premature application. 
1. A joirit application by a gas company and a municipality for approval 
of a contract providing for termination of rate litigation, return of im- 
pounded moneys to consumers, rate adjustments, and imposition of a gross 
receipts tax by the municipality to be included in operating expenses, was 
held to be premature and the compromise agreement to be inopportune, 
where the case had been sent back to the Commission by the court and final 
disposition of the pending valuation case had not been determined, p. 109. 


Expenses, § 112 — Gross receipts tax — Proposed levy by municipality. 
2. A claim for increased cost of operation in the nature of a gross receipts 
tax to be imposed upon a public utility company by a municipality under a 
compromise agreement relating to rates and taxes should not be approved 
before such expense is actually and legally incurred, p. 109. 

Expenses, § 112 —Gross receipts tax — Agreement as to retroactive effect. 


3. The proposed payment retroactively of a gross receipts tax by a public 
utility company to a municipality pursuant to a compromise agreement 
in a rate case was held to be without sufficient consideration, against the 
interest of the company and consequently the interest of the public, and 
wholly unwarranted, p. 109. 


[August 5, 1938.] 


fos APPLICATION by gas utility company and municipality 

for order authorizing amendments to rate schedules, involv- 

ing compromise of rate litigation and controversy over gross 
receipts tax; application denied. 


> 


By the Commission: This cause 
now before the Commission is a joint 
application filed on behalf of the La- 
clede Gas Light Company, a corpora- 
tion, duly organized under the laws of 
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Missouri, with its principal office at 
1017 Olive street, St. Louis, Missouri, 
and the city of St. Louis, a municipal 
corporation. In the joint application 
filed the Laclede Gas Light Company 
25 P.U.R.(N.S.) 





MISSOURI PUBLIC SERVICE COMMISSION 


shows to the Commission that it is 
now engaged in the business of selling 
and distributing mixed, natural, and 
artificial gas under rate schedules 
which have heretofore been duly au- 
thorized by this Commission and on 
file with said Commission. The La- 
clede Gas Light Company and the city 
of St. Louis by this application seek 
to have confirmed by this Commis- 
sion certain proposals which have been 
entered into by and between the par- 
ties and which proposals are embodied 
in applicant’s Exhibit A (pamphlet) 
which is attached to said application 
and made a part thereof. This Ex- 


hibit A is too voluminous to set forth 
and describe for the purposes of this 
application but the acceptance and ap- 
proval of the proposals as outlined in 
Exhibit A would result in the Com- 
mission approving a new rate schedule 
to be filed by the Laclede Gas Light 


Company and the payment by the La- 
clede Gas Light Company of a tax, 
known as gross receipts tax, to be 
levied under an ordinance which the 
said city proposes to promulgate. 
Further the said Laclede Gas Light 
Company, by such proposals, agrees 
to pay the city what we term, back 
taxes, based on an existing gross re- 
ceipt ordinance of the city of St. 
Louis which up to this time has been 
consistently opposed by the said La- 
clede Gas Light Company. Further, 
the acceptance and approval of the pro- 
posals as outlined in the application 
herein would result in practically a fi- 
nal determination of all matters con- 
tained in the pending Rate Case No. 
5217 against the Laclede Gas Light 
Company. 

Various interveners on proper mo- 
tion have been granted permission to 
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intervene herein and represent their 
respective interests in the matter be. 
fore the Commission. 


This cause was set down for hear- 
ing before the Commission on the 
12th day of May, 1938, in the hearing 
room of the Commission at Jefferson 
City, Missouri, and on said date was 
heard by the Commission en banc, 
The applicants appeared by counsel 
and the Women’s Chamber of Com- 
merce of St. Louis, Home Owners 
and Tax Payers Protective Associa- 
tion of St. Louis, District League No. 
1 of St. Louis and St. Louis County, 
Catholic Union of Missouri, and Jo- 
seph M. Kelley appeared in person and 
by counsel. The Honorable James H. 
Linton, general counsel of the Pub- 
lic Service Commission, and Daniel 
C. Rogers, assistant general counsel, 
appeared in behalf of the Commis- 
sion. 

The applicants by various witnesses 
testified as to the correctness of the 
proposals submitted to the Public 
Service Commission by the Laclede 
Gas Light Company and the city of 
St. Louis. Much detailed proof was 
offered as to the various meetings be- 
tween the parties, the auditing and 
checking of the company’s books and 
records by the city of St. Louis and 
the Public Service Commission, and 
the final results as shown in applicants’ 
Exhibit A. By these proposals the 
applicants wish to take into consider- 
ation all of the adjustments made by 
the Public Service Commission in its 
pending case No. 5217 as approved by 
the supreme court of Missouri. The 
applicant, city of St. Louis, advises 
the Commission that with the approv- 
al and consent of the company it pro- 
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poses to recommend to the board of 
aldermen the enactment of a 5 per 
cent gross receipts tax on the sale of 
mixed, artificial, or natural gas. The 
company advises that on and after the 
effective date of said proposed ordi- 
nance the company will pay the afore- 
said tax as approved. It was further 
shown by the proposal that in addition 
thereto the Laclede Gas Light Com- 
pany is to pay an amount equal to 5 
per cent upon its gross receipts from 
the 20th day of March, 1936, to the 
effective date of said proposed ordi- 
nance as if said ordinance had been 
in force and effect from March 20, 
1936. This payment which we de- 
scribe as (back tax payment) would 
amount to over one-half million dol- 
lars. The Laclede Gas Light Com- 
pany in this proposal further agrees to 
dismiss without prejudice the case now 
pending in the United States district 
court for the eastern division of the 
eastern judicial district of Missouri 
being styled: Laclede Gas Light Co. 
v. St. Louis, No. 11919, upon the pas- 
sage of the proposed new ordinance. 
By this proposal it is further shown 
that the annual payment by the Laclede 
Gas Light Company of the 5 per cent 
gross receipts tax under the new pro- 
posed ordinance would amount to ap- 
proximately $307,445, which would 
be charged as an operating expense to 
the company. 

The proof further developed that 
the payment of this sum as gross re- 
ceipts tax would practically absorb 
the rate reduction as ordered by the 
Commission in the aforesaid men- 
tioned Case No. 5217 pending in the 
Supreme Court of the United States 
at the time of this hearing. 
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The following is an analysis of the 
company’s revenues, etc., and other 
pertinent matters as shown by Exhib- 
it A: 


(1) Operating revenues for year 
ended 11/30/37 
(2) Operating expenses 


$7 234,286.54 
4,834,485.09 


$2,399,801.45 

(3) Adjustments in accordance 
with P.S.C. Case No. 5217 for 
corrections in accounting to 
conform with P.S.C. prac- 
tices; and for househeating 
load factor 

(4) Amount available for depre- 
ciation and return 

(5) Estimated net 5 per cent gross 
receipts tax after income tax 
reduction 


$515,000.00 
2,914,801.45 


307,445.00 


(6) Amount available for return $2,607,356.45 
(7) Requirement for return @ 

63% on P.S.C. $39,000,000 

fair value as of 6/4/34, plus 

company statement of $723,413 

for net additions to 11/30/37 2,582,022.00 


(8) Net amount available for rate 
reduction 

(9) Gross amount available for 
rate reduction after allowing 
for income tax and 5% gross 
revenue tax adjustments .... 


$25,334.45 


$31,668.06 


Proposals 
I 


Return of impounded moneys (amounting 
to $971,149.34, as of February 9, 1938) to the 
consumers. 

It is the desire of both the company and 
the city, and we are confident it is also the 
desire of the Commission, that moneys im- 
pounded by reason of the rate reduction or- 
dered in Case No. 5217 should be returned to 
the consumers without deductions for expense 
or exchange. The moneys have been im- 
pounded since February 1, 1935. 


II 


The company and the city intend to hold 
annual rate conferences, to the end that ad- 
justments necessary may be currently submit- 
ted to the Commission for approval. 


III 


Reduction of 12 per cent penalty to a flat 
5 per cent which reduction would net the 
consumers $50,000. 


25 P.U.R.(N.S.) 
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IV 


Reductions to domestic and commercial con- 
sumers in 26 therm bracket of rate of 14.1 
cents per therm to 13.943 cents per therm, 
which reduction would net the consumers 


, 


General Gas Service Rate 
Revenue 
Year Estimat- 
Present Proposed Ended _ ed Re- 
Rate Rate 11/30/37 duction 


First 2 
therms @ .. 
Next 28 
therms@.. 
Next 300 
therms @ .. 
Next 600 
therms @ .. 
Over 930 


80.0¢ $1,680,572 

14.1¢ 13.943¢ 2,843,290 $31,668 

12.8¢ 764,787 

11.2¢ 134,054 
therms@.. 9.0¢ 

Minimum .... 75.0¢ .... 

Penalty ..5%to12% 5% 

Reconnect 





$5,689,194 $81,668 


A careful study of all the record 
pertinent to the matter under consid- 
eration discloses the situation substan- 


tially as follows: 
On the 15th day of June, 1927, val- 


uation proceedings were instituted 
against the Laclede Gas Light Com- 
pany which resulted in an order being 
issued by this Commission on the 30th 
day of November, 1934 (7 P.U.R. 
(N.S.) 277), which said order re- 
quired, among other things, a rate re- 
duction of 6 per cent. The cause was 
appealed to the circuit court of Cole 
county and by that court affirmed and 
in that court an impounding order was 
issued requiring applicant, Laclede 
Gas Light Company, to impound with 
the Clerk of the Court the amount of 
rate reduction during the continued 
pendency of this litigation. The cause 
thereupon was taken to the supreme 
court of Missouri (341 Mo. 920, 22 
P.U.R.(N.S.) 6, 110 S. W. (2d) 
749), and there the Missouri supreme 
25 P.U.R.(N.S.) 


court en banc affirmed in part and te. 
versed in part the Commission’s order 
with directions to the circuit court of 
Cole county to remand said case to the 
Commission that it might rehear and 
determine the facts on the following 
questions : 

1. Allowance of general overheads 
for engineering and superintendence. 

2. Allowance of general overhead 
for taxes during construction or for 
working capital. 

3. Allowance for annual deprecia- 
tion. 

4. Amortization of cost of change- 
over, expense, and cost of appraisals, 

All of the above in accordance with 
the views expressed in the opinion of 
said cause. From this decision of the 
Missouri supreme court the Laclede 
Gas Light Company took an appeal to 
the United States Supreme Court and 
on May 23, 1938 (304 U. S. 398, 82 
L. ed. —, 24 P.U.R.(N.S.) 110, 58S. 
Ct. 988), (after the submission of the 
instant matter) said appeal was dis- 
missed for want of jurisdiction on the 
ground that under said decision of the 
Missouri supreme court the element of 
finality necessary to render a judg- 
ment appealable was lacking. Asa re- 
sult of such dismissal by the United 
States Supreme Court said Case No. 
5217 is now on the way back to this 
Commission for a rehearing and a re- 
determination of the facts on the 
above-mentioned questions. 

During the pendency of Case No. 
5217 in the Missouri supreme court 
and to wit, on the date of February 11, 
1938, the joint application of the La- 
clede Gas Light Company and the city 
of St. Louis embodying the proposals 
fully described in Exhibit A, a part of 
said application, was filed. After some 
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time, which time was consumed by the 
engineering and accounting depart- 
ments of this Commission in checking 
the books and records of the company 
against the aforesaid Exhibit A, the 
cause was set down for hearing and 
heard by the Commission after certain 
interveners had been given authority 
to appear herein. The record is en- 
cumbered with many exhibits and 
much testimony pertinent to the issues 
herein. 

[1-8] From a consideration of all 
circumstances the Commission is of 
the opinion and finds that final dispo- 
sition of the pending valuation case 
should be made before any proposed 
schedule is approved ; that the present 
application is premature ; that the pro- 
posed agreement in the nature of a 
compromise is inopportune; that a 
claim for increased cost of operation 
in the nature of a gross receipts tax 
should not be approved before said 
expense is actually and legally in- 
curred; that the proposed payment of 
the gross receipts tax from March 20, 
1936, to the effective date of a new 
ordinance is without sufficient consid- 
eration, is against the interest of the 
company and consequently the interest 
of the public, and wholly unwarranted. 
Our attitude is not one of opposition 
to justified agreements and compro- 
mises but all such private agreements 
to merit approval must in all respects 
be in strict conformity with our con- 
ception of the public interest. 

The main factor in the application 
of parties is the apparent agreement 
between the company to pay and the 
city to receive an annual 5 per cent 
gross receipts tax. To do so would 
practically destroy the rate reduction 
made by the Commission in Case No. 
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5217, supra. The history of a gross 
receipts tax against this company is 
that the company has steadfastly dis- 
puted the legality of such a tax, and 
successfully resisted its payment to 
date. Now, however, the parties have 
stipulated concerning the enactment 
and payment of an annual gross re- 
ceipts tax, the validity of which the 
company has resisted for so many 
years. 

The Commission will not lend its 
sanction to the stipulation. Neither 
will it approve of the inclusion of the 
annual gross receipts tax in expense 
of operation until it becomes more 
definitely certain than at present that 
such a tax will actually be paid by the 
Laclede Gas Light Company independ- 
ently of the matters presented in the 
joint application. The question of a 
new rate schedule being so dominant- 
ly influenced by the single factor of 
the proposed gross receipts tax is 
therefore also prematurely presented, 
for the Commission is convinced that 
Case No. 5217, now on its way back 
to this regulatory body, is the prop- 
er case in which any matter affect- 
ing financial structure, operating cost, 
or consumers’ rates should be finally 
determined. 

It is, therefore, the opinion of this 
Commission that the joint application 
should be denied. 

Wherefore, it is, 

Ordered: 1. That the joint appli- 
cation of the Laclede Gas Light Com- 
pany and the city of St. Louis filed in 
this case be and the same is hereby de- 
nied. 

Ordered: 2. That this order shall 
be effective ten days from this date 
and that the secretary of this Com- 
25 P.U.R.(N.S.) 





MISSOURI PUBLIC SERVICE COMMISSION 


mission shall serve certified copies of ment and settlement in this matter a 
same on all interested parties. the same should have been consolidgt. 
ed with Case No. 5217 in which the 
mandate will soon be back to the Com. 
mission as to the disposition of that 
Anderson, Commissioner, does not case by the supreme court, and the js. 
concur in the results reached as to sues in this matter will have to be dis. 
the disposition of the proposed agree- posed of again in Case No. 5217, 


James, Chairman, and Boyer and 
Ferguson, Commissioners, concur. 
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Leslie Thomas Martin 


Briarcliff Water Company 


[Case No. 9445.] 


Public utilities, § 58 — Status as mutual organization — Effect of discrimination, 
1. Preferential or discriminatory rendition of water service, allowing one 
or more to secure service at lower rates than others, indicates that the 
water system is not being managed on a purely codperative and mutual 
basis whereby all parties would participate in the management of the system 
equally and share alike in the benefits and burdens incurred in securing the 
service, p. 112. 


Public utilities, § 14 — What constitutes — Tests of status — Attempts at 
mono poly. 
2. Owners of a water system who attempt to exclude fixed areas, which 
include those not participating in their activities, from securing service from 
any other kind of system, public utility, or otherwise, partake of the charac- 
teristics of a public utility system, monopolistic in character, that desires to 
serve an area for hire or gain, p. 112. 


Public utilities, § 122 — What constitutes — Water system in real estate sub- 
division. 

3. A water system constructed in a residential real estate subdivision by 
the owners of the subdivision was held to be a public utility where the 
owners of the system did not permit all parties to participate in the man- 
agement of the system equally and share alike in the benefits and burdens 
incurred in securing the service, as they would in the case of a mutual 
organization, and where the owners professed to serve the area to the ex- 
clusion of other water systems, p. 112. 


[June 23, 1938.] 
25 P.U.R.(N.S.) 110 
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Pago against refusal of company operating water 
system in real estate subdivision to extend service; on 
rehearing company found to be operating as a public utility and 


company ordered to furnish service. 


For original case, see 


22 P.U.R.(N.S.) 349. 


By the Commission: This case is 
again before the Commission upon the 
motion for a rehearing filed by the 
complainant. The complainant brings 
with the application evidence that was 
not available to him at the time of the 
original hearing of the case and at 
the time the Commission made its find- 
ings in its report and order issued 
herein March 11, 1938 (22 P.U.R. 
(N.S.) 349). Upon the information 
presented with the application for re- 
hearing the Commission sustained the 
motion and further hearing was had 
May 18, 1938. The case was then 
submitted with the privilege of filing 
depositions, if the parties in interest 
desired, within three weeks from that 
date. The depositions have been sub- 
mitted. The case is now before the 
Commission upon the entire record 
heretofore made. 

Upon the record made prior to 
March 11, 1938, the Commission dis- 
missed the complaint because of its 
finding that it had no jurisdiction. 
The record theretofore made showed 
that the system complained of was not 
being operated as a public utility. 

The facts, summarized from the re- 
port and order of the Commission is- 
sued herein March 11, 1938, supra, at 
pp. 353, 354, read as follows: 

“Summarizing, we have this before 
us. A piece of real estate has been 
subdivided for residential use. It has 
been placed under certain restrictions. 
A landowner has real estate project- 
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ing into it to one of the central roads 
of the subdivision. Along the road is 
a water main laid for the use of resi- 
dences erected or to be erected on the 
subdivision. His land is not a part of 
the subdivision. He uses his land for 
a residence, a rock garden, an orchard, 
and possibly other purposes not resi- 
dential. He desires water with which 
to irrigate his orchard. The trustee 
for the present and prospective owners 
in the subdivision has agreed to allow 
the complainant landowner to have 
the water service if he will pay $250 
for the extension, lay service pipes, 
and install a meter. The defendant 
claims the system is not dedicated to 
public use but to secure water service 
for an exclusive and private use, the 
residents of ‘Briarcliff Hills Survey.’ 
It is to be operated at cost and not for 
hire.” 
The 
that : 
“In view of the ruling of the su- 
preme court in State ex rel. Danciger 
& Co. v. Public Service Commission 
(1918) 275 Mo. 483, P.U.R.1919A, 
353, 360, 205 S. W. 36, 18 A.L.R. 
754, wherein it states the ‘electric plant 
must of necessity be for a public use, 
and therefore be coupled with public 
interest; otherwise the Commission 
can have no authority whatever over 
it. . . . There is in this case no 
explicit professing of public service, 
or undertaking to furnish lights or 
power to the whole public, or even to 
25 P.U.R.(N.S.) 


Commission further stated 
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all persons in that restricted portion 
thereof who reside within three blocks 
of the company’s plant; The 
fact of professing public service, that 
is, of holding himself or the company 
out as ready and willing to serve the 
public, must therefore, in order to hold 
respondent, be deduced implicitly, if 
it is to be found in this record at all,’ 
we do not find this water system to be 
operated as a public utility.” 

Section 5193 of the 1929 Revised 
Statutes of Missouri, as stated in the 
former report, provides that : 

Se water corporation 
shall begin construction of a 
water system without first having ob- 
tained the permission and approval of 
the Commission. No such corpora- 
tion shall exercise any right or privi- 
lege under any franchise hereafter 
granted, or under any franchise here- 
tofore granted but not heretofore ac- 


tually exercised, or the exercise of 
which shall have been suspended for 
more than one year, without first hav- 
ing obtained the permission and ap- 


proval of the Commission. Before 
such certificate shall be issued a cer- 
tified copy of the charter of such cor- 
poration shall be filed in the office of 
the Commission, together with a veri- 
fied statement of the president and sec- 
retary of the corporation, showing 
that it has received the required con- 
sent of the proper municipal authori- 
ties.” 

[1-3] The evidence submitted since 
the above finding, at the hearing and 
by depositions taken since the hearing, 
copies of which have been filed herein, 
shows that the parties in control of 
this waterworks system appeared in a 
proceeding in the circuit court of Clay 
county and filed exceptions in the name 
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of the Briarcliff Water Company in 
the matter of the formation of a public 
water supply district in which the 
Briarcliff subdivisions were then ip. 
cluded. These exceptions, in the cir- 
cuit court of Clay county, Missouri, 
June term, 1935, stated among other 
things that: 

“Now comes Briarcliff Water Com- 
pany and respectfully represents and 
shows to the court that it was organ- 
ized by, is now owned by, and is under 
the control of the several owners of 
real estate in Briarcliff Hills and 
Briarcliff Hills Resurvey, both sub- 
divisions of land in Clay county, Mis- 
souri, all as shown on the recorded 
plats thereof; that several years ago 
said Briarcliff Water Company and 
the several owners of land in said ad- 
ditions or subdivisions, provided for 
all the property owners in both said 
additions adequate pipe lines and wa- 
ter supply pipes and that ever since 
said time it has been and now is fur- 
nishing to all of the property owners 
in said additions all reasonable con- 
veniences in the use of water, ample in 
quantity for all needful purposes, and 
pure and wholesome in quality; that 
said Briarcliff Water Company and 
the owners of real estate in said addi- 
tions have heretofore entered into con- 
tract with Kansas City, Missouri, to 
furnish water to said additions; that 
pursuant to said contract water has 
been and is now being furnished and 
that said Briarcliff Water Company 
and the property owners of both said 
additions are now obligated to con- 
tinue to use water from the Kansas 
City, Missouri, plant, which plant is 
immediately adjoining said additions.” 

The evidence shows that because 
those interested in the Briarcliff Water 
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Company system desired to have that 
area served by it excluded from the 
water district, it was excluded. 

The evidence formerly submitted 
shows that an extension to the system 
of the Briarcliff Water Company of 
some 700 feet would be required to 
furnish service to complainant, but it 
is now shown that an extension is not 
required. The complainant asks that 
he be allowed to connect his service 
line to the Briarcliff Water Company 
system. This service line was for- 
merly connected to the system. A 
Commission engineer examined the 
real estate and premises of the 
complainant and confirms the de- 
scription heretofore given. Review- 
ing, it is shown that the complainant 
has real estate that was in the original 
subdivision. It extends to the road 
along which the defendant’s water 
main is laid and from this main the 
complainant’s real estate extends con- 
tinuously to his residence, the proper- 
ty at which he desires the service. The 
engineer who examined the premises 
of the complainant and the arrange- 
ment by which he has secured and de- 
sires to secure water service states that 
the complainant, by properly installing 
the present service line, now discon- 
nected, can secure water service from 
the system without injury to the serv- 
ice to the others and without any ex- 
pense to the system except for the 
nominal cost of making the connec- 
tion at the main and installing the wa- 
ter meter. The meter will be paid for 
by the complainant. He further states 
that the entire service line will be in- 
stalled on the real estate of the com- 
plainant, extending from the point of 
connection to the complainant’s resi- 
dence. The service line is small 
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enough that it will not take water from 
the main in any greater amount at any 
time than the other residences. The 
water is to be used for domestic pur- 
poses. 

The evidence also shows that one 
of the residents whose home is con- 
nected to the system receives water at 
his residence at a much lower rate than 
the other consumers whose residences 
are connected to the system. It is not 
fully disclosed why such arrangement 
was made but beyond a doubt a self- 
ish interest is served by such an ar- 
rangement, constituting a preferential 
or discriminatory rendition of the serv- 
ice, allowing one or more to secure 
the service at lower rates than others. 
This indicates that the system is not 
being managed on a purely codpera- 
tive and mutual basis, whereby all par- 
ties would participate in the manage- 
ment of the system equally and share 
alike in the benefits and burdens in- 
curred in securing the service. 

The exceptions filed in the circuit 
court of Clay county, excluding the 
Briarcliff Hills and Briarcliff Hills 
Resurvey, indicate that those in con- 
trol desire to require all parties in that 
area to take the service from the Briar- 
cliff Water Company system and not 
allow those in the area or immediate- 
ly adjacent thereto to attempt or ex- 
pect to get water from any other sys- 
tem. In other words, those in control 
of this system profess to serve the 
area, whereas a purely self-serving 
organization should not be interested 
in the matter of where those who are 
not members of the system may at- 
tempt to secure or do secure the serv- 
ice. When they become sufficiently in- 
terested to attempt to exclude fixed 
areas, which include those not partici- 

25 P.U.R.(N.S.) 
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pating in their activities, from secur- 
ing service from any other kind of 
system, public utility, or otherwise, 
they then partake of the characteristics 
of a public utility system, monopolis- 
tic in character, that desires to serve 
an area for hire or gain. 

In Case No. 8831 before this Com- 
mission, Parkville v. Park College (10 
P.U.R.(N.S.) 133, 137), request to 
determine jurisdiction of the Commis- 
sion of water service rendered by Park 
College and to investigate rates charged 
therefor, this Commission, among 
other things, held that: “Wheth- 
er any individual or corporation is a 
‘water corporation’ and all or part of 
its system of water distribution a pub- 
lic utility depends upon what is actu- 
ally done, and does not depend upon 
charter authority or franchise rights. 
If a corporation owning a water sys- 
tem dedicates a portion of the system 
to public use, and assumes services 
general in character, its water system 
is to that extent a public utility and 
the company a water corporation with- 
in the meaning of the law. The func- 
tions performed by the corporation 
and the character of the use made of 
its property are the determining fac- 
tors. State ex rel. Buchanan County 
Power Transmission Co. v. Baker 
(1928) 320 Mo. 1146, 1151, P.U.R. 
1929A, 106, 9 S. W. (2d) 589, 591, 
and authorities cited; State ex rel. 
Lohman & Farmers Mut. Teleph. Co. 
v. Brown (1929) 323 Mo. 818, 
P.U.R.1930A 160, 19 S. W. (2d) 
1048, and authorities cited. 

“From the evidence in the case, the 
provisions of the Public Service Com- 
mission Law, and the authorities above 
cited, the Commission finds that Park 
College has engaged and is now en- 
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gaged in such activity as to constitute 
it a ‘water corporation’ in the town 
of Parkville; that a portion of jts 
property and its water system has been 
dedicated to, and is being used in pub- 
lic service, and to that extent it is g 
public utility subject to the jurisdic. 
tion of this Commission. 

“The college has never filed a sched- 
ule of rates and charges for its water 
service to the public. A determina- 
tion of proper rates at this time is im- 
possible under the evidence, and an 
effort to do so would be premature and 
useless. Contract rates so far as they 
may exist are of no effect upon the 
authority of the Commission to fix 
just rates. There is no cognizance of 
such contract. State ex rel. Washing- 
ton University v. Public Service Com- 
mission (1925) 308 Mo. 328, P.U.R. 
1926A, 764, 272 S. W. 971, and 
State ex rel. Kansas City Termi- 
nal R. Co. v. Public Service Commis- 
sion (1925) 308 Mo. 359, P.ULR. 
1926A, 210, 272 S. W. 957. 

“We think that the extent of the 
order at present should be that the 
Commission assume and retain juris- 
diction; that the college file with the 
Commission and publish schedules 
showing all rates and charges made or 
to be made, all contracts and rules and 
regulations relating to rates and serv- 
ices, and to make annual reports all as 
provided by statute. An appropriate 
order will be so entered.” 

In view of the evidence that is now 
before it, the Commission finds that 
the defendant is in fact a public util- 
ity and that it should authorize the 
complainant, on the proper installation 
of his service line, to connect said serv- 
ice line to the mains of its water 
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works system and furnish him with 
water service. Furthermore, defend- 
ant should file its schedule of rates, 
rules, and regulations, and prepare and 
file with the Commission its reports of 
its operations as is required by law. 

After due consideration, it is, there- 
fore, 

Ordered: 1. That the Briarcliff 
Water Works system in operation in 
Briarcliff Hills Resurvey and the vi- 
cinity thereof in Clay county, Mis- 
souri, be and is hereby found to be op- 
erating as a public utility. 

Ordered: 2. That the Briarcliff 
Water Company and those in control 
of the management and operation of 
that water system, be and are hereby 
required to authorize the complainant, 
after properly installing his service 


line and providing proper connection 
facilities, to connect his service line to 
the water main as more fully described 
in this report, which is made a part 
hereof, and permit him to take water 
service as other consumers connected 
to the system. 

Ordered: 3. That this order be ef- 
fective ten days from the date here- 
of and that the secretary of the Com- 
mission serve certified copy of this re- 
port and order upon all parties inter- 
ested herein, and that said interested 
parties notify the Commission before 
the effective date of this order, in the 
manner prescribed by § 25 of the 
Public Service Commission Law, 
(§ 5145 Rev. Stats. Mo. 1929), 
whether the terms of this order are 
accepted and will be obeyed. 





NEW YORK SUPREME COURT, APPELLATE DIVISION, 
SECOND DEPARTMENT 


Fred Fisher 


Long Island Lighting Company 


(254 App. Div. —, 4 N. Y. Supp. (2d) 929.) 


Service, § 220 — Notice of discontinuance — Construction of statute. 
1. A statute providing that an electric utility corporation shall not discon- 
tinue service “for any cause” until after a 5-day written notice should be 
interpreted as though it read “for any cause other than criminal or fraudu- 
lent conduct on the part of the consumer,” p. 116. 


Service, § 137 — Grounds for denial —Theft of service — Statutory penalty. 
2. An electric customer is not entitled to recover penalties provided for by 
§ 12 of the Transportation Corporations Law for denial of service when he 
has so arranged the electric wiring in his house that he is using the com- 
pany’s current without the current passing through and being measured 


by the meter, p. 116. 


(Hacarty and Carswett, JJ., dissent.) 
[June 6, 1938.] 
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wh from judgment in favor of electric utility company 
in action to recover penalties for denial of service; 
affirmed. 


Argued before Lazansky, P.J., and 
Hagarty, Carswell, Adel, and Close, 
JJ. 

APPEARANCES: Jacob Leiman, of 
New York city, for appellant; Philip 
Huntington, of Glen Cove (David S. 
Hill, Jr., of Glen Cove, on the brief), 
for respondent. 


Per Curtam: [1, 2] Judgment 
of the county court of Nassau coun- 
ty in favor of defendant, entered 
upon the verdict of the jury, af- 
firmed, with costs to the respond- 
ent. The jury found that by trick 
and artifice the plaintiff had so ar- 
ranged the electrical wiring in his 
house that he was using the defend- 
ant’s electrical current without the cur- 
rent passing through and being meas- 
ured by the meter. The finding is 
amply supported by the evidence. Sec- 
tion 15 of the Transportation Corpo- 
rations Law, as it was then worded, 
should be so construed as to avoid the 
unreasonable results of a too literal in- 
terpretation. Re Meyer (1913) 209 
N. Y. 386, 103 N. E. 713, L.R.A. 
1915C, 615, Ann. Cas. 1915A, 263. 
It could not have been the intention of 
the legislature to protect the consumer 
in the right to commit larceny. The 
law will not give its aid to a wrong- 
doer. The phrase “for any cause,” as 
used in this section, may be given a 
restricted meaning in order to avoid 
unjust consequences. Vogel v. Pathe 
Exchange (1932) 234 App. Div. 313, 
318, 254 N. Y. Supp. 881; Parsil v. 
Emery (1934) 242 App. Div. 653, 
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272 N. Y. Supp. 439. It is proper to 
interpret this statute as though it read 
“for any cause other than criminal or 
fraudulent conduct on the part of the 
consumer.” Under this construction 
a public service corporation which dis- 
continues service without notice would 
always run the risk of the statutory 
penalty if unable to substantiate its 
claim. The consumer is therefore not 
unduly endangered. Here the issue 
of fraudulent tampering with the me- 
ter was submitted to the jury and de- 
cided against the plaintiff. To hold 
that, notwithstanding the plaintiffs 
wrongful action, he is entitled to re- 
cover the penalties provided for by § 12 
of the Transportation Corporations 
Law, is shocking to every moral sense. 


Lazansky, P. J., and Adel and Close, 
JJ., concur. 


Hagarty, J., dissents and votes for 
reversal and a new trial, with opinion. 


Carswell, J., concurs with Hagar- 
ty, J. 


Hacarty, J. dissenting: In this 
action the plaintiff, a resident of 
Bellmore, Nassau county, seeks to 
recover the sum of $831.68 from the 
defendant, a public service corpora- 
tion organized under the Transporta- 
tion Corporations Law, under the 
three separate causes of action al- 
leged in his complaint. The first in- 
volves the sum of $490, claimed as a 
penalty under the Transportation Cor- 
porations Law by reason of the de- 
fendant’s failure and refusal to fur- 
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nish electric current to the plaintiff 
at his home between the 26th day of 
March and the 2nd day of July, 1936, 
inclusive; the second, the sum of 
$181.68, which plaintiff paid to the 
defendant on the 22nd day of June, 
1936, under protest, being the arnount 
of a bill rendered to the plaintiff by 
the defendant for unmetered current 
claimed to have accrued prior to the 
26th day of March, 1936, that amount 
having been estimated by the defend- 
ant pursuant to the terms of the con- 
tract entered into by and between the 
parties on the 11th day of September, 
1929, at the time the defendant’s serv- 
ice was initiated; the third, the sum 
of $160, representing the damage 
which the plaintiff claims to have sus- 
tained by reason of the fact that he 
was deprived of the use of his prop- 
erty for:a period of ninety-seven days, 
during which the defendant refused 
to provide him with electric current. 


On the 26th day of March, 1936, 
the defendant summarily, and conced- 
edly without any advance notice to the 
plaintiff of its intention so to do, dis- 
continued the electric current to plain- 
tiffs home, occupied by himself and 
family, under the claim that the plain- 
tiff had so tampered with the meter 
that the current used was not regis- 
tering. The house was rendered unin- 
habitable for a period of ninety-seven 
days. 

The Transportation Corporations 
Law, § 12, provides: “Upon writ- 
ten application of the owner 
it [the corporation] shall supply gas 
or electricity as may be required . . .; 
and if for the space of ten days after 
such application, . the corpora- 
tion shall refuse or neglect to supply 
gas or electric light as required, such 
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corporation shall forfeit and pay to 
the applicant the sum of $10, and the 
further sum of $5 for every day there- 
after during which such refusal or 
neglect shall continue .” Sec- 
tion 15 of the same law as amended by 
Laws 1935, Chap. 481, in effect at the 
time of the transaction here involved, 
provided that if any person supplied 
with gas or electric light shall neglect 
or refuse to pay the remuneration 
therefor, the service may be discontin- 
ued. The section concluded with the 
following sentence: “But the supply 
of gas or electric light shall not be dis- 
continued for any cause until and aft- 
er a 5-day written notice, either per- 
sonally or by registered mail, has been 
given to such person.” 


The court charged the jury, without 
exception or further request to charge 
by the defendant, as follows: “I now 
charge you that the statute prohibits 
the disconnecting of service without 
giving a 5-day notice to the consum- 
er. There is, however, no penalty 
provided by statute to the lighting 
company if they do that. I charged 
you and I now charge that if they do 
shut off the supply of electric light 
without giving notice required by stat- 
ute that they subject themselves to any 
damage which the user of the light 
might sustain by reason of their fail- 
ure to give this 5-day notice. That is, 
notice of five days is deemed sufficient 
notice to allow the consumer to pay 
his bill, or stop whatever he was doing 
that was wrong and still have his lights 
continue. That is evidently the pur- 
pose of the statute. If the company 
chooses to ignore that statute and 
shuts off without giving the 5-day 
written notice, then if the consumer 
suffers damage by reason of that fail- 
25 P.U.R.(N.S.) 
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ure, the lighting company must be held 
to such damage as he has suffered.” 

The charge was correct with the 
exception of that part thereof wherein 
the court charged that the defendant 
by discontinuing the service without 
giving the five days’ notice did not in- 
cur the penalty provided by statute, as 
to which an exception was noted on 
behalf of the plaintiff. This court has 
held that the statutory penalties are 
incurred upon the discontinuance of 
service without notice. Hoch v. 
Brooklyn Borough Gas Co. (1907) 
117 App. Div. 882, 884, 103 N. Y. 
Supp. 370, 371. It was there written: 
“The statute contemplates a continu- 
ance of the supply after it has been 
begun, and the payment of the daily 
penalty for any interruption thereof 
by the defendant amounting to a neg- 
lect or refusal to supply gas. Meiers 
v. Metropolitan Gas Light Co. (1882) 
11 Daly (N. Y.) 119.” 

Since the defendant specifically ad- 
mits that it discontinued the service 
without notice, and proved on the trial 
that it did so on the report of two of 
its inspectors, the verdict of the jury 
in the first and third causes, at least, 
was contrary to the charge of the 
court and contrary to the Transporta- 
tion Corporations Law (§§ 12 and 
15, supra). The defendant’s inspec- 
tors might or might not have been 
right in their conclusion at the time 
that the plaintiff had tampered with 
the meter, but it was to save consum- 
ers from the dire consequences of 


hasty and summary action on the part 
of the defendant, based on a wrong 
that the law was 


determination, 
passed. 

My opinion is that it was the pur- 
pose of the statute to charge the de- 
fendant with responsibilities and lia- 
bilities in the event that it discontin- 
ued service for any cause before the 
expiration of five days’ notice of in- 
tention to discontinue. In other 
words, it was sought to place restraint 
upon public service corporations and 
to discourage summary and arbitrary 
discontinuance of service. It was in- 
tended that a consumer should have an 
opportunity to protect his rights be- 
fore the drastic remedy of discontinu- 
ance could be exercised by the corpo- 
ration. Whether or not the plaintiff 
in fact tampered with the meter was 
a contested issue on the trial, which, 
in my opinion, was not clearly pre- 
sented to the jury in the charge nor 
was its relevancy explained. 

I dissent and vote for reversal of 
the judgment and a new trial. The 
factual questions to be determined are 
the damages, if any, sustained by the 
plaintiff by reason of the discontinu- 
ance of the service in violation of the 
statute, and whether or not the meter 
failed to register the current supplied 
by reason of the plaintiff’s tampering 
with the meter, or otherwise, and, if 
so, the value of the current so supplied 
over the period. 


Carswell, J., concurs. 
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UNITED STATES DISTRICT COURT, W. D, PENNSYLVANIA 


Beaver Valley Water Company 


D. J. Driscoll et al. 


[No. 3393.] 
(23 F. Supp. 795.) 


Expenses, § 84 — Managerial and supervisory services. 
1. A Commission in establishing temporary rates for a water utility should 
allow some reasonable amount for managerial and supervisory services 
rendered the utility by a parent corporation whether as officers’ salaries or 
for accounting, management, purchasing, legal, and other services, p. 124. 


Return, § 117 — Water utility — Confiscation. 


2. A return of less than 4 per cent of the present fair value of a water 
utility company’s property is unreasonable and confiscatory, p. 125. 


Return, § 11 — Basis — Original cost. 
3. Disregard of all evidence of present value of utility property and the 
adoption of an estimate of original cost of certain of the company’s prop- 
erty less depreciation as a rate base are erroneous, p. 127. 


Return, § 9 — Basis — Fair value. 


4. A public utility is entitled to earn a fair return upon the present value 
of its property used and useful in rendering service to the public, p. 127. 


Valuation, § 36 — Rate base — Original cost — Present prices. 
5. Original cost of construction, although to be given consideration in 
determining a rate base, is not to be considered exclusively and without 


regard to higher costs and prices later prevailing at the time of the inquiry, 
p. 127. 


Return, § 58 — Confiscation — Temporary rate order. 

6. A rate order of a regulating Commission which is in fact confiscatory 
is not saved from condemnation as being in violation of the United States 
Constitution, and particularly the Fourteenth Amendment thereto, on the 
ground that such order is only temporary in effect, because of the un- 
certainty as to how long such confiscatory order might be in effect and 
the uncertainty as to the extent of the injury done thereby to the com- 
pany and the services rendered and to be rendered by it, p. 127. 


Constitutional law, § 17 — Deprivation of property — Regulation. 
7. Public utility companies and their property remain in private ownership, 
although they are subject to reasonable regulation by authorities constituted 
by the states, p. 127. 

Constitutional law, § 20 — Due process — Hearing — Temporary rate case. 
8. Due process of law requires a hearing before the Commission, at which 
the arguments of counsel for a public utility company might be heard, 
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before the issuance of a temporary rate order, when testimony has been 


taken before an examiner and considerable evidence as to present value 
has been offered, p. 128. 


Injunction, § 37 — Preliminary or interlocutory — Confiscatory rate order. 


9. A preliminary or interlocutory injunction should be granted against 
the enforcement of a confiscatory temporary rate order, p. 128. 


Return, § 58 — Confiscation — Temporary rate order — Provision for recompense, 


10. That a statute authorizes a temporarily larger rate than the final rate 
determined to recompense a public utility for losses occasioned it by the 
establishment of a temporary rate less than the final, does not alter the 
confiscatory nature of the order; no assurance exists as to the length of 
time the temporary order will be in effect, or that the present consumers 
will remain such, p. 128. 


Constitutional law, § 2 — When question determined. 


11. Decision as to the constitutionality of a statute providing for the estab- 
lishment of a temporary rate, alleged to be inherently unconstitutional and 
thus incapable of sustaining any temporary rate, is not made in an in- 


junction suit to restrain enforcement of the order when such decision revent 


is unnecessary in the instant case, p. 128. 


[July 5, 1938.] 


Sut to enjoin enforcement of state Commission order requir- 
ing temporary rate reduction; injunction granted. 


APPEARANCES: Joseph A. Beck, of 
Pittsburgh, Pa., and Homer H. Swan- 
ey, of Beaver Falls, Pa., for plaintiff ; 
Edward Knuff, John C. Kelley, and 
Harry H. Frank, all of Harrisburg, 
Pa., for defendants. 

Before Davis, Circuit Judge, and 
Gibson and Schoonmaker, District 
Judges. 


GrBson, District Judge: The court, 
after hearing and consideration, makes 
the following findings of fact and con- 
clusions of law: 


Findings of Fact 


1. Beaver Valley Water Company, 
the plaintiff, is a public utility company 
and supplies water to the public in the 
city of Beaver Falls and various bor- 
oughs and townships in Beaver county, 
Pennsylvania. It is organized under 


the laws of the commonwealth of 
Pennsylvania, and its principal office 
is in the city of Beaver Falls. 

2. The individual defendants con- 
stitute the Pennsylvania Public Utility 
Commission (hereinafter called the 
“Commission” ), and as such Commis- 
sion they have the powers and duties 
prescribed by the Public Utility Law 
of that commonwealth, which was ap- 
proved on May 28, 1937, P. L. 1053, 
66 PS Pa. § 1101 et seq. Two mem- 
bers of said Commission are residents 
of the western district of Pennsyl- 
vania. 

3. On June 21, 1937, the Commis- 
sion instituted an inquiry and investi- 
gation upon its own motion for the 
purpose of determining the fairness, 
reasonableness, and justness of the 
rates and charges of the plaintiff. 
Within the scope of the inquiry and in- 


25 P.U.R.(N.S.) 120 


plainti 
schedt 
mated 
annua 
plaint 
The o 
to pla 
recei\ 
1938. 
requi 
befor 
to its 
body 
ed by 
place 
ice f 
plem 
Li 
s 
plair 
geth 
ing 





BEAVER VALLEY WATER CO. v. DRISCOLL 


vestigation and the notice thereof, the 
Commission included consideration of 
the imposition of temporary rates un- 
der the provisions of § 310 of the 
Public Utility Law, 66 PS Pa. § 1150. 
Hearings were held in Beaver, Penn- 
sylvania, on August 6, November 4, 
and December 10, 1937, at which hear- 
ings 289 pages of testimony were 
taken and 19 exhibits prepared by 
plaintiff were admitted in evidence. 

4. Under date of March 15, 1938, 
the Commission made what it called 
an interim report and order, in and by 
which it arrived at a temporary rate 
base, made findings as to operating 
revenues and expenses, and ordered the 
plaintiff to make changes in its rate 
schedule which the Commission esti- 
mated would yield about $29,500 less 
annual revenue than the yield under the 
plaintiff's rate schedule then in effect. 
The order of the Commission was sent 
to plaintiff by registered mail and was 
received by plaintiff on March 18, 
1938. The order of the Commission 
required plaintiff to file with it on or 
before March 24, 1938, a supplement 
to its rate schedule then in effect, em- 
bodying the temporary rates designat- 
ed by the Commission, which would re- 
place all of the plaintiff’s metered serv- 
ice rates then in effect and which sup- 
plement was to become effective April 
1, 1938, 

5. The plaintiff filed its bill of com- 
plaint herein on March 23, 1938, to- 
gether with injunction affidavits, pray- 
ing for an injunction against the en- 
forcement of the Commission’s order. 
A temporary restraining order was 
made by Robert M. Gibson, district 
judge, on March 23, 1938, and such 
temporary restraining order was con- 
tinued in effect from time to time for 
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periods not exceeding ten days until a 
3-judge statutory court could be con- 
vened. In the meantime the defend- 
ants filed an answer to the bill of com- 
plaint, and the plaintiff filed a supple- 
ment to its bill of complaint. An an- 
swer to such supplement has been filed 
by the defendants. 

6. On May 16, 1938, this case came 
on for hearing on plaintiff's applica- 
tion for preliminary or interlocutory 
injunction before J. Warren Davis, 
circuit judge, and Robert M. Gibson 
and F. P. Schoonmaker, district 
judges. At said hearing there were 
offered in evidence certain averments 
of the bill of complaint which had not 
been denied; by agreement of counsel 
the testimony and exhibits which were 
before the Commission; certain letters 
of the secretary of the Commission, 
addressed to counsel for plaintiff; an 
admission that no oral argument had 
been had or briefs filed with the Com- 
mission before the Commission made 
its temporary rate order. The plain- 
tiff offered to present testimony and 
exhibits showing the present value of 
its property, to which offer objection 
was made and sustained and exception 
granted. Argument was then had as 
to whether or not a preliminary or in- 
terlocutory injunction should be grant- 
ed on the record as it then was before 
this court. 

7. Upon the institution by the Com- 
mission of its complaint against the 
rates of the plaintiff, the plaintiff be- 
gan the preparation of an inventory of 
its physical property. At such hear- 
ings the Commission was advised as to 
the progress which was being made. 
At the hearing on December 10, 1937, 
a witness for the plaintiff testified that 
the engineers preparing the inventory 
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were striving to have it done by Janu- 
ary lst, although, if accuracy and com- 
pleteness required, it might take a little 
longer. The testimony shows that, 
following the preparation of the inven- 
tory, the plaintiff intended to have the 
same priced in order to determine the 
present cost of constructing its physi- 
cal property as of the date of the in- 
quiry. 

8. At a hearing before the Commis- 
sion, plaintiff put in evidence its Ex- 
hibit “J,’”’ a present cost valuation less 
depreciation of its property, made by 
an engineering firm as of January 1, 
1928, which said exhibit is also before 
this court. The said exhibit shows 
that such valuation of the plaintiff's 
property on April 1, 1928, less accrued 
depreciation, amounted in the aggre- 
gate to $3,384,507. As a part of said 
exhibit was a tabulation of the amount 
expended by the company for addi- 
tions and improvements to its property 
from January 1, 1928, to December 
31, 1937, less property retired, in the 
net amount of $582,850.44, which tab- 
ulation also shows that during the pe- 
riod from January 1, 1928, to Decem- 
ber 31, 1937, the depreciation reserve 
of the plaintiff had increased $120,- 
771.51. Accordingly, Exhibit “J” in- 
dicates that the value of plaintiff's 
property on December 31, 1937, was 
$3,846,585.93. An examination of 
Exhibit “S” in the record shows that 
there was little, if any, change between 
construction costs in 1928 and con- 
struction costs in June, 1937, and that, 
inasmuch as there was any change, the 
change was upward and not down- 
ward. If changes in the fixed capital 
and depreciation accounts of the plain- 
tiff between December 31, 1936, and 
June 30, 1937, as shown by Exhibit 
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“E,” are taken into account, Exhibit 
“J,” as so brought down to the date of 
June 30, 1937, indicates that the value 
of plaintiff's property as of June 30, 
1937, is $3,870,565.93. 

9. The predecessor of the Pennsyl. 
vania Public Utility Commission was 
the Pennsylvania Public Service Com. 
mission. Before that Commission 
there was instituted in the year 1914 
a complaint of certain consumers 
against the rates of the plaintiff com. 
pany. That Commission made find- 
ings as to the value of the property of 
the plaintiff, and thereupon further 
proceedings were had in the superior 
and supreme courts of Pennsylvania, 
The superior court of Pennsylvania, 
exercising its own independent judg- 
ment, in and by its opinion reported 
in Beaver Valley Water Co. v. Public 
Service Commission (1921) 76 Pa. 
Super. Ct. 255, arrived at the conclu- 
sion that the fair value for rate-mak- 
ing purposes of plaintiff’s property on 
February 1, 1915, was in excess of 
$1,475,000. Such decision was ap- 
proved by the supreme court of Penn- 
sylvania in an opinion reported in 
(1921) 271 Pa. 358, 114 Atl. 373. 

10. At hearings before the Commis- 
sion, plaintiff introduced in evidence 
Exhibits “H” and “I,” Exhibits “H” 
and “I” Revised, and Exhibits “Q,” 
“R,” and “S” in connection with the 
testimony of Nathan B. Jacobs, an 
engineer who had done work in con- 
nection with the rate case before the 
Public Service Commission of Penn- 
sylvania, instituted in 1914, and was 
familiar with the plaintiff's property 
since that date, and who had prepared 
said exhibits. Such testimony and ex- 
hibits, particularly Exhibit “Q,” show 
that the valuation of plaintiff’s prop- 
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erty, as made by the superior court as 
of March 31, 1914, before deprecia- 
tion and excluding working capital, 
was $1,689,386.18, and that from 
April 1, 1914, to June 30, 1937, there 
had been retired from service property 
which, according to the superior court 
valuation, had a value of $216,518.55, 
leaving as the net value of property 
still in service on June 30, 1937, except 
as mentioned, $1,472,867.63. Changes 
in construction cost of property such 
as that owned by the plaintiff between 
April 1, 1914, and June 30, 1937, were 
determined in accordance with the 
method as explained by the said wit- 
ness and as shown in Exhibit “‘R,” and 
the trended cost of such property was 
determined as of June 30, 1937, to be 
2,759,999.81. Additions and better- 


ments to plaintiff’s property between 
April 1, 1914, and June 30, 1937, were 
ascertained to amount to $1,667,793.- 


57 at the cost thereof, and of such ad- 
ditions and betterments during said pe- 
riod there were retired from service 
items of property amounting in the 
aggregate to $60,509.60, leaving as 
the net cost of such additions and bet- 
terments $1,607,283.97. The cost of 
_ such property was likewise trended to 
reflect changes in construction costs be- 
tween the date of installation and June 
30, 1937, as explained by the said wit- 
ness and as shown by his Exhibit “S.” 
The cost of constructing said additions 
and betterments as of June 30, 1937, 
was determined thereby to be $1,753,- 
999.76. Accordingly, the said Exhibit 
“Q” shows that the superior court de- 
cision before depreciation and exclud- 
ing working capital, plus additions and 
betterments to the plaintiff's property 
between April 1, 1914, and June 30, 
1937, less retirements, trended to June 
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30, 1937, amounts to $4,513,999.57. 
Such conclusion may be slightly af- 
fected by the testimony of said witness 
to the effect that, inasmuch as the in- 
ventory of plaintiff's property had not 
been completed, he could not determine 
whether there was reflected in said ex- 
hibit the value or cost of any property 
not used or useful, but the said witness 
testified that the amount would be very 
insignificant. From the conclusion so 
arrived at, accrued depreciation was 
not deducted; but Exhibit “C” shows 
that on June 30, 1937, plaintiff had a 
depreciation reserve of $444,530.98, 
and that the Commission in its said in- 
terim report and order calculated the 
accrued depreciation of plaintiff's 
property at 12.1 per cent which, ap- 
plied to the conclusions shown by Ex- 
hibit “Q,”’ would be $546,000, or 
thereabouts, leaving the net amount of 
Exhibit “Q,” after deducting accrued 
depreciation but without including 
working capital, $3,967,999.57. 

11. The plaintiff company opened 
a new set of books on April 1, 1913, 
using as a basis the valuation of the 
plaintiff's property made as of that 
date by Mr. L. E. Chapin, an engineer 
(now deceased). At that time the 
plant account or fixed capital account 
of the company was set up approxi- 
mately $40,000 less than the amount 
thereof as shown by the former books 
of account of the plaintiff. Additions 
and betterments as well as retirements 
and the amounts set up annually for 
depreciation from April 1, 1913, to 
June 30, 1937, as shown by the plain- 
tiff’s books of account, were set forth 
in Exhibit “E” before the Commis- 
sion. The balance sheet of the plain- 
tiff as of June 30, 1937 (Exhibit “B’’) 
indicates that the book value of the 
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plaintiff's property on June 30, 1937, 
was $3,359,026.99, after deducting the 
amount in the depreciation reserve of 
the plaintiff, from which amount plain- 
tiff admits that there might well be 
deducted certain liabilities affecting 
the plaintiff's working capital and 
amounting to $40,085.62. 

12. The injunction affidavit of 
Nathan B. Jacobs states that the pres- 
ent value of the property of plaintiff, 
used and useful in rendering service to 
the public, less the accrued depreciation 
thereon, whether due to wear or tear, 
deterioration, obsolescence, or other- 
wise, is not less than $3,500,000. The 
injunction affidavit of Mr. Philip Bur- 
gess states as his conclusion that the 
present value of the property of the 
plaintiff, less depreciation, as of Jan- 
uary 1, 1938, was in excess of $3,500,- 
000. The reasons of both of said de- 
ponents for said conclusions are in- 
corporated in their respective injunc- 
tion affidavits. 

13. The Commission in its interim 
report and order, dated March 15, 
1938, determined a temporary rate 
base for the plaintiff company solely 
and alone upon its estimate of the orig- 
inal cost of plaintiff’s property less ac- 
crued depreciation for property in ex- 
istence on March 31, 1914. The Com- 
mission resorted to certain testimony 
and exhibits which had been presented 
to the Public Service Commission of 
Pennsylvania in the rate proceeding 
begun in 1914. An examination of 
the decisions of the Public Service 
Commission of Pennsylvania and of 
the superior court in that proceeding 
shows that in such testimony and ex- 
hibits there was not included certain 
items of value and that there was not 
then ascertainable the actual cost of 
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certain property which had been x. 
quired for stock and bonds issued by 
one of the subsidiary companies of the 
plaintiff prior to its organization in the 
year 1902. The Commission took a; 
the original cost of additions and bet. 
terments to the plaintiff’s property 
made after April 1, 1914, figures col. 
lected from exhibits presented before 
the Commission by the plaintiff, and 
the Commission calculated the amount 
to be deducted for accrued depreciation 
as shown by its said interim report and 
order. The temporary rate base so 
arrived at by the Commission was $2.- 
312,864.85. 

14. In such rate base the Comnis- 
sion allowed for working capital $25, 
000, to which the plaintiff has taken 
exception and claims that it should be 
allowed for working capital the 
amount of working capital which it ac- 
tually had on June 30, 1937, which 
the plaintiff calculated as being $82- 
901.41. It is deemed unnecessary to 
arrive at a conclusion with respect to 
the amount of the working capital of 
the plaintiff. 

15. The Commission in its tempo- 
rary rate base allowed nothing for cost 
of financing or going concern value. 
For going concern value the superior 
court of Pennsylvania, as of April |, 
1914, had allowed in its said decision 
$175,000; and for preliminary, pro- 
motion, broker’s costs, etc., the su- 
perior court had likewise allowed 
$100,000; and the supreme court of 
Pennsylvania in its said decision had 
expressly approved the allowance of 
this amount. 

[1] 16. Apparently there is little or 
no controversy between the parties 
with respect to the operating revenues 
and operating expenses of the plaintiff, 
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except an item of approximately $10,- 
000 a year for a so-called management 
fee. All of the common stock of the 
plaintiff is owned by Consumers Wa- 
ter Company; and Consumers Water 
Company, between January, 1930, and 
January, 1938, had a contract with the 
plaintiff company under which it was 
entitled each year to 3 per cent of the 
gross operating revenue of the plain- 
tiff in consideration of certain execu- 
tive and supervisory and managerial 
services, accounting and auditing, pur- 
chasing, and legal services rendered to 
plaintiff company. Between January, 
1930, and January, 1938, no executive 
officer was paid any salary by the plain- 
tiff company, except its local manager, 
who also has the title of vice president 
and treasurer, and except the plaintiff’s 
secretary who is paid a nominal salary. 
It is deemed unnecessary to arrive at 
any final conclusion with respect to the 
reasonableness of such management 
fee for the services rendered to plain- 
tiff by Consumers Water Company. 

17. The Commission in its said in- 
terim report and order dated March 15, 
1938, estimated the annual operating 
revenue of the plaintiff under its rate 
schedule now in effect at $336,000, its 
annual operating expenses at $116,- 
000, depreciation at $36,000, and taxes 
at $13,000, leaving as the net amount 
available for return $171,000. Some 
question has been raised by the plain- 
tiff as to the amount allowed by the 
Commission for taxes. As has been 
above mentioned, the Commission dis- 
allowed the plaintiff in its entirety a 
management fee of approximately 
$10,000 per year without allowing to 
the plaintiff anything for the services 
of executive officers other than its local 
manager who is also the vice president 


and treasurer of the plaintiff, and the 
nominal amount paid to the secretary 
of the plaintiff as above mentioned. 
It is manifest that the Commission 
should have allowed some reasonable 
amount for managerial and supervi- 
sory services rendered the plaintiff by 
Consumers Water Company, whether 
as Officers’ salaries or for accounting, 
management, purchasing, legal, and 
other services. Under the temporary 
rate order of the Commission it is es- 
timated that the plaintiff’s revenue 
would be reduced approximately $29,- 
500. If such temporary rate order of 
the Commission were put into effect, 
the net revenue of the plaintiff would 
be reduced from $171,000 to approxi- 
mately $141,500, without taking into 
account any compensation for manage- 
ment or supervisory services or any 
question as to taxes payable by the 
plaintiff and chargeable to operating 
expenses. 

[2] 18. Under the testimony before 
this court, the indicated present fair 
value of the used and useful property 
of the plaintiff company is not less than 
$3,500,000, and the net annual reve- 
nue of the plaintiff company under the 
temporary rate order of the Commis- 
sion is less than $141,500, or less than 
4 per cent of the present fair value of 
its property. 

19. A return of less than 4 per cent 
of the present fair value of plaintiff's 
property is unreasonable and confisca- 
tory. The Commission in its interim 
report and order allowed the plaintiff a 
return of 6 per cent on the temporary 
rate base calculated by it. 

20. The record before the Commis- 
sion shows that under date of July 14, 
1937, its secretary addressed a letter 
to the plaintiff company, advising it 
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that the Commission had ordered that 
the plaintiff present at the hearing set 
for August 6, 1937, certain informa- 
tion which was enumerated in said let- 
ter which was read into the record. 
Such letter required the plaintiff to 
submit original cost, accrued deprecia- 
tion, operating revenues and expenses, 
the most recent inventory and apprais- 
al, balance sheets, an estimate of work- 
ing capital, and copies of Federal and 
state tax returns. At said hearing as 
well as at subsequent hearings a sub- 
stantial part of such factual data was 
presented in evidence by the plaintiff 
before the Commission, and testimony 
was given as to why certain of such 
information could not be given and as 
to the progress which was being made 
in the preparation and submission of 
other of such data. Prior to the hear- 


ing on December 10, 1937, before the 


Commission, to wit, by letter of the 
secretary of the Commission, dated 
November 29, 1937, attention was 
called to the fact that an examination 
of the record showed that information 
relative to original cost of property 
when first devoted to public use and 
accrued depreciation thereon had not 
as yet been placed in the record, and 
the plaintiff was requested to have pre- 
pared for offer at such scheduled hear- 
ing such information. At said hearing 
on December 10, 1937, testimony was 
given and a statement made as to the 
difficulty which was experienced in as- 
certaining the original cost of the 
plaintiff's property when first devoted 
to public service and accrued deprecia- 
tion thereon, to which reference has 
heretofore been made. At the conclu- 
sion of the hearing on December 10, 
1937, counsel for the Commission on 
its behalf stated to counsel for the 
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plaintiff that the Commission then 
served notice that, if the plaintiff de. 
sired to offer anything further, such 
data and information should be of. 
fered at that time in case the Commis. 
sion deemed it in the public interest to 
issue a temporary rate order. To this 
counsel for plaintiff responded that it 
had no other data ready to offer at that 
particular time, whether on original 
cost or any other item, and that the 
plaintiff was compelled to request a 
continuance of the hearing to some fu- 
ture date for the purpose of taking 
further evidence which the plaintiff 
was intending to offer before the Com- 
mission. The hearing was then con- 
tinued by the examiner, subject to the 
order of the Commission. By letter of 
the secretary of the Commission, dated 
January 6, 1938, a further hearing was 
scheduled for January 27, 1938, which 
said hearing was canceled by the Com- 
mission, of which action the plaintiff 
was advised by letter of the secretary 
of the Commission, dated January 10, 
1938. No reason was given for the 
cancellation of such hearing. 

21. All of the testimony presented 
before the Commission was taken by 
an examiner, and no member of the 
Commission was present at any of said 
hearings. The Commission made its 
interim report and order, dated March 
15, 1938, without the plaintiff compa- 
ny being advised that the Commission 
would determine a rate base solely and 
alone upon its estimate of original cost 
less accrued depreciation, calculated as 
above mentioned. The plaintiff was 
accorded no opportunity to make oral 
argument or to file a written brief, nor 
was the interim report and order of 
the Commission submitted in advance 
to the plaintiff company for the pur- 
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pose of exceptions or other objection. 
In view of the foregoing, it is manifest 
that the plaintiff company had no ade- 
quate notice of the views or concrete 
caims of the Commission nor an ade- 
quate opportunity to combat the same 
before the Commission made its in- 
terim report and order. 

22. Since the hearing held before 
the Commission on December 10, 
1937, no further hearings have been 
scheduled by the Commission. Since 
the argument on plaintiff's application 
for preliminary injunction, counsel for 
the Commission has inquired of mem- 
bers of this court whether there is any 
objection to the scheduling of further 
hearings by the Commission, to which 
a negative answer has been given. It 
is to be expected that the Commission 
will schedule further hearings in this 
matter, to the end that the present fair 
value of the plaintiff's property may be 
finally determined, and its annual op- 
erating revenue and its annual operat- 
ing expenses be fully passed upon by 
the Commission and that this proceed- 
ing will take its course in the courts of 
the commonwealth of Pennsylvania. 

23. Serious questions have been 
raised as to the constitutionality of § 
310 of the Public Utility Law of the 
Commonwealth of Pennsylvania, 66 
PS Pa. § 1150, authorizing the fixing 
of temporary rates, but in view of the 
facts in this case it is deemed unneces- 
sary for this court to pass upon such 
questions. 


Conclusions of Law 


[3] I. The Commission erred in 
disregarding all evidence of the pres- 
ent value of plaintiff’s property and 
adopting as a rate base solely and alone 
an estimate of the original cost of cer- 
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tain of plaintiff's property less depre- 
ciation. 

[4,5] II. Under numerous decisions 
of the United States Supreme Court, 
beginning with the well-known case of 
Smyth v. Ames (1898) 169 U. S. 466, 
42 L. ed. 819, 18 S. Ct. 418, in cases of 
this kind the proposition is well estab- 
lished that a public utility is entitled 
to earn a fair return upon the present 
value of its property used and useful in 
rendering service to the public, and 
that, although original cost of con- 
struction is to be given consideration, 
such costs:are not to be considered ex- 
clusively and without regard to higher 
costs and prices later prevailing at the 
time of the inquiry, as is so manifestly 
the fact with respect to the property of 
the plaintiff company. 

[6] III. A rate order of a regulat- 
ing Commission, which is in fact con- 
fiscatory, is not saved from condemna- 
tion as being in violation of the United 
States Constitution and particularly 
the Fourteenth Amendment thereto, 
USCA Const. Amend. 14, on the 
ground that such order is only tempo- 
rary in effect (Prendergast v. New 
York Teleph. Co. 262 U. S. 43, 67 L. 
ed. 853, P.U.R.1923C, 719, 43 S. Ct. 
466), because of the uncertainty as to 
how long such confiscatory order 
might be in effect and the uncertainty 
as to the extent of the injury done 
thereby to the plaintiff company and 
the services rendered and to be ren- 
dered by it. 

[7] IV. While public utility compa- 
nies are subject to regulation by au- 
thorities constituted by the states of 
this Union, such companies and their 
property nevertheless remain in private 
ownership, subject to reasonable regu- 
lation, 
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[8,9] V. Matters of substance and 
not of form are to be regarded in the 
procedure before a_ rate-regulating 
Commission, but in this case it is mani- 
fest that the plaintiff company has not 
been accorded by the Commission due 
process of law under the doctrine of 
cases recently decided by the United 
States Supreme Court, including Mor- 
gan v. United States (1938) 304 U.S. 
1, 82 L. ed. —, 23 P.U.R.(N.S.) 339, 
58 S. Ct. 773, and more recently passed 
upon on a motion for rehearing 
(1938) 304 U.S. 1, 82 L. ed. —, 23 
P.U.R.(N.S.) 346, 58 S. Ct. 999, and 
the case of National Labor Relations 
Board v. Mackay Radio & Teleg. Co. 
(1938) 304 U. S. 333, 82 L. ed. —, 
58 S. Ct. 904. 

VI. A preliminary or interlocutory 
injunction, as prayed for by the plain- 
tiff company, should and will be grant- 
ed. 


Discussion 


In view of the findings of fact and 
conclusions of law, discussion of any 
considerable length is needless. 

The Public Utility Commission has 
based its temporary rate upon a meth- 
od of valuation which, even though 
prescribed by statute, is one which is 
counter to the basis of valuation set 
forth as proper by the Supreme Court 
of the United States in cases similar to 
the instant matter. This being so, and 
the testimony having been taken before 
an examiner, and considerable evi- 
dence as to present value having been 
offered, due process of law required a 
hearing before the Utility Commis- 
sion, at which the arguments of the 
counsel for the water company might 
be heard, before the issuance of the 
temporary rate order. See Morgan v. 
25 P.U.R.(N.S.) 
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United States (1938) 304 U. S. 1, 82 
L. ed. —, 23 P.U.R.(N.S.) 339, 58 
S. Ct. 273. 

As that value has been fixed by the 
testimony given before the Commis. 
sion’s examiner, and as in the prelim. 
inary injunction affidavits, it appears 
that the temporary rate ordered by the 
Commission would return about 4 per 
cent upon the actual value of the plain- 
tiff’s property. In the opinion of the 
court the amount to be derived from 
the rate, as founded upon the present 
testimony, would not give the water 
company that fair and reasonable re- 
turn which is necessary in order to pre- 
vent the rate being confiscatory. 

[10] That § 310 of the Public Util- 
ity Act, 66 PS Pa. § 1150, authorizes 
a temporarily larger rate than the final 
rate determined to recompense the util- 
ity for losses occasioned it by the estab- 
lishment of a temporary rate less than 
the final, does not, we think, alter the 
confiscatory nature of the order. No 
assurance exists as to the length of 
time the temporary rate will be in ef- 
fect, or that the present water consum- 
ers will remain such. See Prendergast 
v. New York Teleph. Co. 262 U. S. 
43, 67 L. ed. 853, P.U.R.1923C, 719, 
43 S. Ct. 466. 

[11] The plaintiff, upon hearing, 
has contended that § 310 of the Utility 
Act, 66 PS Pa. § 1150, is inherently 
unconstitutional, and thus incapable of 
sustaining any temporary rate. De- 
cision as to this contention being un- 
necessary in the instant case, none is 
made. 

The court, being of opinion that the 
temporary rate order is confiscatory, 
and that due process was not used in 
its establishment, a preliminary injunc- 
tion will be granted. It is to be hoped 
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no undue delay will be occasioned 
thereby, but that the Public Utility 
Commission will proceed with its hear- 
ings and establish a final rate. In that 
event the plaintiff, if. aggrieved, may 
seek its remedy in the state courts. 


Preliminary Injunction 


And now, to wit, June 23, 1938, 
the above-entitled case having come 
on for hearing on application of plain- 
tiff for a preliminary injunction before 
a Federal court convened pursuant to 
§ 266 of the United States Judicial 
Code, 28 USCA § 380, and said hear- 
ing having been held with the defend- 
ants represented by counsel, and after 
notice to the attorney general of the 
commonwealth of Pennsylvania, and 
the governor of the commonwealth of 
Pennsylvania; and it appearing that 
the issues involved herein concern im- 
portant questions of constitutional law, 
to wit, the constitutionality of § 310 
of the Public Utility Law of the com- 
monwealth of Pennsylvania, 66 PS 
Pa. § 1150, not as yet passed on by 
the courts of said commonwealth; and 
that the enforcement of the so-called 
temporary rate order made by the 
defendants, constituting the Pennsyl- 
vania Public Utility Commission, dat- 
ed March 15, 1938 (a copy whereof, 
marked Exhibit “A,” is attached to 
the bill of complaint herein) will re- 
duce plaintiff’s annual gross operating 
revenue approximately $29,500 per 
year and by reason thereof may de- 
prive plaintiff of its property, rights, 
and privileges without due process of 
law, in violation of the Constitution 
of the United States of America and 
the Fourteenth Amendment thereto, 
USCA Const. Amend. 14; and that, 
unless the defendants are enjoined 
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from enforcing or attempting to en- 
force the said temporary rate order, 
the plaintiff may suffer grave and ir- 
reparable injury and damage; and that, 
unless the defendants are enjoined 
from enforcing or attempting to en- 
force the said temporary rate order, 
the plaintiff will be required to put into 
effect the rates therein specified under 
threat of severe pains and penalties; 
and that the said temporary rate or- 
der may have been made without the 
plaintiff being accorded a fair and open 
hearing and in violation of the rudi- 
mentary requirements of fair play; 
and that plaintiff has no plain, speedy, 
efficient, or adequate remedy at law or 
in equity in the courts of the common- 
wealth of Pennsylvania; after due de- 
liberation having been had and suff- 
cient reason appearing for the grant- 
ing of this order, it is now, on motion 
of solicitors for plaintiff, hereby or- 
dered and decreed as follows: 

1. That the defendants in the above- 
entitled case and each of them individ- 
ually in their own respective rights and 
in their official capacities as members 
of the Pennsylvania Public Utility 
Commission and their respective suc- 
cessors in office, and all of those act- 
ing or claiming to act under their au- 
thority or in aid or assistance of them, 
be and they hereby are restrained tem- 
porarily from in any manner enforcing 
or attempting to enforce the order of 
said Commission made in the rate pro- 
ceedings now pending before it at 
Complaint Docket No. 11409 under 
date of March 15, 1938, prescribing 
purportedly under and pursuant to 
§ 310 of the Public Utility Law of the 
commonwealth of Pennsylvania tem- 
porary rates to be embodied in a tariff, 
replacing the present metered service 
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rates of plaintiff now contained in its 
tariff, P.U.C. No. 5, to be filed by 
plaintiff with said Commission on or 
before March 24, 1938, and to become 
effective April 1, 1938, which said 
order is contained in Exhibit “A,” at- 
tached to and made a part of the bill 
of complaint herein ; and from institut- 
ing or threatening to institute against 
plaintiff or any of its officers, directors, 
servants, agents, or employees any civil 
or criminal proceedings in any manner 
or form before any judge or court of 
any jurisdiction based upon any 
claimed violation of or noncompliance 
with said order by plaintiff; and from 
imposing or attempting to impose upon 
plaintiff or any of its officers, directors, 
servants, agents, or employees any 
penalty for plaintiff's purported non- 
compliance with or violation of said 
order. 

2. That the plaintiff in the above- 
entitled case file a bond, with sufficient 
surety to be approved by this court, in 
the sum of $20,900, conditioned upon 
the prompt repayment by the plaintiff 
to its customers, in the event the pray- 
ers of its bill of complaint are finally 
refused, of the sums of money received 


DISTRICT COURT 


by it from its customers for water 
service supplied on and after April 1, 
1938, under its rate schedule or tariff 
now in force and effect, in excess of 
the sums which would have been re. 
ceived by it from its customers if such 
water service had been supplied, billed, 
and collected for at the rates and 
charges ordered and required by the 
defendants in and by their said tempo- 
rary rate order, together with interest 
at the rate of 6 per cent per annum up- 
on any and all amounts so collected and 
to be repaid, and upon the payment of 
such costs and damages as may be in- 
curred or suffered by any party who 
may be found to have been wrongfully 
enjoined or restrained hereby, and that 
upon such bond being filed with and 
approved by this court, the bond of 
plaintiff hereinbefore filed be canceled. 

3. That service of a conformed copy 
of this order upon the solicitors for the 
defendants herein shall be deemed suf- 
ficient service and notice of this pre- 
liminary injunction. 

4. This order shall remain in force 
and effect until this cause comes on for 
final hearing and a final decree be 
made. 





CONNECTICUT PUBLIC UTILITIES COMMISSION 


Re Mystic Valley Water Company 


[Docket No. 6651.] 


Rates, § 622 — Water — Fire protection — Effect of tax increase. 
An increase in taxes levied by a town upon a water utility company does 
not justify an immediate increase in fire protection charges when recently 
established rates have not been tested by experience and there is uncertainty 
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as to the legality of the increase in taxes, since any revision of the schedule 
under such conditions, without reliable statistical data from which the effect 
of the schedule can be determined, would be purely arbitrary and unjusti- 


fied. 


Valuation, § 20 — Rate base and tax base. 


Statement that any attempt to utilize values for rate-making purposes gen- 
erally to determine values for taxation must lead to erroneous results, p. 


134. 


[July 29, 1938.] 


P® ETITION by water company for authority to increase rates 


or public fire protection service; 


denied. For former 


decision see 23 P.U.R.(N.S.) 19. 


By the Commission: On April 25, 
1938, the Commission received the 
following petition from the Mystic 
Valley Water Company: 


“To the Public Utilities Commis- 
sion, 


State of Connecticut. 
“The Mystic Valley Water Com- 


pany respectfully represents that on 
March 15, 1938, this Commission 
rendered its decision in Docket 6569 
(23 P.U.R.(N.S.) 19) being a finding 
and order in the matter of the rates 
and charges of this company. 

“The Commission found that the 
fair value of the funds of this com- 
pany invested in properties devoted to 
water supply was $630,000; that it 
was entitled to earn 6 per cent on that 
amount, or $37,800; that the compa- 
ny, however, had requested only $35,- 
250; and thereupon prescribed a 
schedule of rates to be charged by the 
company and set forth in said order. 

“The company paid taxes to the 
town of Stonington on the list of Oc- 
tober 1, 1935, of $2,300 and on the 
list of October 1, 1936, of $6,517.50 
—an increase of $4,217.50. On Feb- 


ruary 5, 1938, the board of relief of 
the town of Stonington sent a com- 
munication to this company stating 
that ‘you are hereby requested to ap- 
pear before the board of relief on or 
before the 21st day of February, to 
state your reasons why your assess- 
ment list should not be increased.’ 
Thereupon, on February 21st, Mr. 
Walter H. Chase, local manager of the 
company, appeared before the board 
of relief and stated that this Commis- 
sion had before it a review of the en- 
tire rate structure of the company, and 
that their decision would be based 
upon the amount of taxes assessed 
against the company on the list of 
October 1, 1936, adding that any in- 
crease in taxes would necessarily cause 
an increase in rates. Immediately 
after February 28, 1938, when the 
work of the board of relief was 
completed, this company was notified 
that its assessment had been in- 
creased from $237,000 to $337,000. 
The tax rate in the town of Ston- 
ington is 28 mills and, therefore, the 
added tax that this company must 
pay to the town of Stonington dur- 
ing the year 1938 will amount to 
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$2,800—an increase in its expenses 
over and above the amount considered 
by the Commission in the trial of the 
rate case hereinbefore referred to. A 
rough allocation of the fair value of 
the company’s properties between the 
town of Stonington and the town of 
Groton would give to Stonington 
something over $500,000, and to Gro- 
ton something over $100,000. The 
company, therefore, has no remedy by 
was of appeal from this assess- 
ment. 

“Since the rendering of said deci- 
sion referred to, the Rossie Velvet 
Company has discontinued its opera- 
tions and from a revenue received 
from that company in 1936 of $9,- 
734.31, exclusive of fire protection 
revenue, this company will receive 
during the current year less than 
$300. 

“The Mystic Valley Water Com- 
pany makes no claim at this time for 
the full amount of 6 per cent on the 
fair value of its property, although al- 
leging its legal right to the same. 

“Tt makes no claim for added rev- 
enue on account of the decline in the 
revenues that it has been accustomed 
to receive from the Rossie Velvet 
Company. 

“Tt does claim, however, that it is 
entitled to have its net income of $35,- 
250, as allowed by this Commission, 
increased by the amount of $2,800, 
which it will be compelled to pay to 
the town of Stonington on account of 
this increased assessment. It there- 
fore begs leave to amend its schedule 
of rates filed with this Commission on 
April 1, 1938, by substituting for the 
‘RATES FOR PusBLic FIRE PROTEC- 
TION’ the rates set forth in ‘Exhibit 
A’ hereto attached. 
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“Dated at Hartford, this 25th day 
of April, 1938. 


“The Mystic Valley Water Company, 
By Edward M. Day 
Its attorney,” 


EXHIBIT A 


C.P.U.C. M-1 Sheet No, 4 


First Revision 
Mystic VALLEY WATER COMPANY 


Rates for Public Fire Protection 


Charge for service, water unmetered for fire 
use only: 

Each inch-foot of water main $ .0145 per year 

Each hydrant per year 


In computing the inch-feet in the system, mains 
under 6 inches in diameter are excluded. 


Issued 4/25/38 Mystic VALLEY Water Co, 
Effective 7/1/38 By: J. W. Patterson, 
Vice President. 
Notice of hearing thereon was sent 
to all parties in interest and the mat- 
ter was heard on May 26, 1938, at 
which time the company appeared by 
counsel and a representative of the 
borough of Stonington and a resident 
of the town of Stonington gave testi- 
mony though appearance for neither 
was entered. 


This petition presents a single issue, 
viz.: whether the rates of petitioner 
for public fire protection service, es- 
tablished by the Commission in Dock- 
et No. 6569, March 15, 1938 (23 
P.U.R.(N.S.) 19) should be in- 
creased for the reason that the assess- 
ment of petitioner’s property for tax- 
ation in the town of Stonington has 
been increased. 


From the record it appears that sub- 
sequent to the final hearing on Docket 
No. 6569 but pending the issuance of 
Commission’s finding the board of as- 
sessors and the board of relief of the 
town of Stonington during their 
1937-1938 meetings increased the as- 
sessment of the property of petitioner 
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in that town from $237,000 to $337,- 
000. The result of this higher as- 
sessment was to impose upon petition- 
er, taxes payable to the town of Ston- 
ington $2,800 greater than during the 
previous year, the tax rate of 28 mills 
having continued without change. It 
does not appear that any change was 
made in the assessed value of petition- 
er’s property in the borough of Ston- 
ington, Mystic fire district, or the 
town of Groton, other taxing districts 
served by petitioner. 

Though the action of the town tax 
authorities was entirely independent 
of the decision of the Commission in 
Docket No. 6569 it had its foundation 
in large part in evidence presented at 
the hearings in that matter. From 
the record it appears that assessments 
in the town of Stonington are sup- 
posed to be made on a basis of 66 2/3 
per cent of actual value. The exact 
method by which the amount of this 
increased assessment was determined 
is not clear though it was based on 
some consideration of evidence of val- 
ue for rate-making purposes intro- 
duced at hearings in Docket No. 6569. 
The record makes it clear that no at- 
tempt was made to establish the value 
of the real and tangible personal prop- 
erty of petitioner in harmony with the 
statutes. 

The nature of fire protection charg- 
es and the method of their computa- 
tion were discussed in detail in the 
finding and order, Docket No. 6569, 
pages 15 to 21, and it is unnecessary 
to go into that subject further now. 
In that same finding and order (pages 
27, 28) attention was drawn to the 
effect of local taxation on the rate 
problem of public services. 

In the latter connection it was noted 
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that increased local taxes “can most 
fairly be offset by an increase in the 
charge for fire protection service in 
the community served.” However, it 
was not intended by this statement to 
imply that any increase of taxes would 
result immediately in a higher rate for 
fire protection. 

A rate schedule for a public service 
is set up as an entirety to produce a 
fair return upon invested capital. 
Though different rates are established 
for different classes of customers the 
schedule cannot be broken down read- 
ily until experience has discovered the 
effect of such schedule as a whole. The 
schedule established by the Commis- 
sion for the petitioner was developed 
on the basis of past experience as is 
necessary in every case. The actual 
result can be discovered only after a 
sufficient time has elapsed to establish 
a new basis of computation. The 
present schedule became effective as to 
public fire protection so recently as 
July 1, 1938, and as to other custom- 
ers and classes of service April 1, 
1938. Under the circumstances there 
has not been sufficient time to provide 
reliable statistical data from which 
the effect of this schedule can be de- 
termined. Any revision of the sched- 
ule under such conditions would be 
purely arbitrary and unjustified. 

This petition presents another con- 
sideration which may not be disre- 
garded though not conclusive of the 
issue. The increase of taxes on which 
the petition depends is confined to the 
town of Stonington. The record in- 
dicates that the increase was to some 
extent induced by consideration of 
values claimed for rate-making pur- 
poses. If this is true it involves a 
serious confusion in respect to values. 
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Under Connecticut statutes water 
companies are subject to local taxa- 
tion on their real and tangible personal 
property. Such companies are also 
subject to taxation to the state on 
their right to engage in business which 
might be deemed to include or be in 
lieu of a tax on intangible property. 
On the other hand any valuation for 
rate-making purposes must include 
many items of intangible property. 
Therefore any attempt to utilize val- 
ues for rate-making purposes general- 
ly to determine values for taxation 
must lead to erroneous results. State 
ex rel. Public Service Commission v. 
Southern P. Co. (1938) — Utah, —, 
24 P.U.R.(N.S.) 305, 79 P. (2d) 
25. 

It is no part of the duties of this 
Commission to decide whether taxes 
have been correctly levied and in the 
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ordinary case the only important fap. 
tor from the standpoint of rate mak. 
ing would be the amount of taxes 
paid. In the present case this petitioner 
serves several taxing districts in only 
one of which has there been an in. 
crease of taxes. Any increase in the 
rate for public fire protection must ap- 
ply equally to each district served. In 
the light of the uncertainty as to the 
legality of this increase in taxes it 
would be inequitable to impose imme- 
diately higher rates for public fire pro- 
tection on all these districts. If time 
is allowed to secure accurate informa- 
tion as to the income which may be 
produced under the new schedule it 
may also afford opportunity to obtain 
a settlement of this assessment prob- 
lem through the proper channels. 

For the foregoing reasons the ap- 
plication is denied. 





ARIZONA SUPREME COURT 


City of Phoenix 


Wilson T. 


[No 
(— Ariz. —, 


Wright et al. 


. 4004.) 
80 P. (2d) 390.) 


Prohibition, § 4 — Restraint on Commission — Jurisdiction over municipal plant. 


1. Prohibition lies to restrain the Corporation Commission from assuming 
jurisdiction to regulate municipal plant operations in furnishing water 
service beyond municipal limits when the Commission lacks jurisdiction 
over such operations, p. 135. 


Municipal plants, § 18 — Powers — Operation beyond municipal limits. 


2. A municipal corporation may furnish water from its water system to 
consumers residing outside of its boundaries, p. 136. 
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Municipal plants, § 11 — Jurisdiction of Commission — Extraterritorial service. 
3. The Corporation Commission has no jurisdiction over the acts of a 
municipal corporation owning and operating its own water plant while it 
is furnishing water for public purposes outside of its own limits, p. 


136. 


[June 9, 1938.] 


x. by municipality operating a water system for 
writ of prohibition to restrain Corporation Commission 
from attempting to regulate operations beyond municipal 
boundaries; alternative writ of prohibition made permanent. 
For Commission decision, see 23 P.U.R.(N.S.) 387. 


AppEARANCES: I. A. Jennings, 
City Attorney, and Hess Seaman and 
Richard F. Harless, Assistant City At- 
torneys, all of Phoenix, for petitioner ; 
Joe Conway, Attorney General, and 
W. E. Polley and J. M. Johnson, As- 
sistant Attorneys General, for re- 
spondents; E. O. Phlegar and Cun- 
ningham & Carson, all of Phcenix, 
Harry O. Juliani, of Tucson, and Fred 
A. Weller, of San Francisco, Cal., 
amici curiz. 


Locxwoop, J.: This is an applica- 
tion by the city of Phoenix, a municipal 
corporation, hereinafter called plain- 
tiff, against Wilson T. Wright, Amos 
A. Betts, and William M. Cox, as the 
Corporation Commission of the state 
of Arizona, hereinafter called defend- 
ants, for a writ of prohibition, com- 
manding them to desist from attempt- 
ing to assume jurisdiction over plain- 
tiff and its municipally owned ond op- 
erated water system, in the distribution 
of water to consumers for compensa- 
tion outside of its corporate limits. 
The alternative writ was issued, and 
defendants cited to appear and show 
cause why it should not be made per- 
manent. Defendants answered urging 
(a) that a writ of prohibition by this 
court did not lie in a case of the pres- 
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ent character, and (b) that defendants 
had full jurisdiction over plaintiff in 
respect to the matter in controversy. 
The matter is now before us on the 
question of whether the alternative 
writ should be made permanent. 

[1] We consider first the question 
of whether prohibition lies in this kind 
of acase. In the case of Van Dyke v. 
Superior Court (1922) 24 Ariz. 508, 
519, 211 Pac. 576, 580, we quoted ap- 
provingly from the language of the 
Supreme Court of the United States 
in the case of Re Rice (1894) 155 U. 
S. 396, 402, 39 L. ed. 198, 201, 15 
S. Ct. 149, as follows: 

“*Where it appears that a court 
whose action is sought to be prohibited 
has clearly no jurisdiction of the cause 
originally, or of some collateral matter 
arising therein, a party who has ob- 
jected to the jurisdiction at the outset, 
and has no other remedy, is entitled to 
a writ of prohibition as a matter of 
right. But where there is another legal 
remedy by appeal or otherwise, or 
where the question of the jurisdiction 
of the court is doubtful, or depends on 
facts which are not made matter of 
record, or where the application is 
made by a stranger, the granting or 
refusal of the writ is discretionary.’ ” 

And the same rule was previously 
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upheld in Crowned King Mining Co. 
v. District Court (1901) 7 Ariz. 263, 
64 Pac. 439, and numerous other 
cases. 

It appears from the petition that the 
only question raised thereby is one of 
jurisdiction, and that a determination 
of this case is of great importance both 
to plaintiff and all other municipalities 
of the state of Arizona which are 
operating municipally owned water 
plants outside of their city limits. 
Since this form of proceeding is the 
one where the question raised can 
be finally settled more promptly than 
in any other manner, we think that 
even if plaintiff has a remedy by appeal 
or otherwise, which would ultimately 
determine the same issue, the writ 
should be granted unless there appear 
some affirmative reason why it cannot 
be. It is urged that this court has no 
jurisdiction to issue an original writ 
of prohibition by reason of the provi- 
sions of § 720, Rev. Code 1928, which 
reads, in part, as follows: 

un Except as herein provided, 
no court of this state shall have juris- 
diction to enjoin, restrain, suspend, de- 
lay, or review any order or decision of 
the Commission, or to enjoin, restrain, 
or interfere with the Commission in 
the performance of its official duties, 
and the rules, regulations, orders, or 
decrees fixed by the Commission shall 
remain in force pending the decision of 
the courts; provided, that the writ of 
mandamus shall lie from the supreme 
court to the Commission in all proper 
cases.” 

We have previously held in the case 
of Johnson v. Betts (1920) 21 Ariz. 
365, 188 Pac. 271, that § 720, supra, 
has reference only to decisions of the 
Commission affecting public service 
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corporations, and in the case of Men. 
derson v. Phoenix (1938) — Ariz. — 
25 P.U.R.(N.S.) —, 76 P. (2d) 321 
we held specifically that a municipal 
corporation while engaged in any of 
the occupations referred to in § 2 of 
Art. 15 of the Constitution of Ari- 
zona is not a public service corpora- 
tion within the meaning of the Con. 
stitution. We think we properly ex- 
ercised our discretion in granting the 
alternative writ. 

[2,3] We come then to the ques- 
tion on the merits, which is, Has the 
Arizona Corporation Commission ju- 
risdiction over the acts of a municipal 
corporation owning and operating its 
own water plant while it is furnishing 
water for public purposes outside of 
its own limits? We consider first 
whether a municipal corporation has 
the right to furnish water through its 
municipal water plant to consumers 
living outside of its corporate limits. 
We have had a similar question before 
us in the cases of Tucson v. Sims 
(1931) 39 Ariz. 168, 4 P. (2d) 673, 
and Crandall v. Safford (1936) 47 
Ariz. 402, 56 P. (2d) 660. In both 
of these cases we held, in substance 
that the Constitution of Arizona had 
changed the rule formerly sustained 
by many cases, to the effect that mu- 
nicipal corporations might not engage 
in industrial pursuits outside of their 
own corporate limits, and in the last- 
mentioned case we said (47 Ariz. at 


p. 408) : 


‘cc 
. 


There is, appellant urges, 
no specific constitutional or statutory 
authorization for such action, and 
since municipalities cannot exercise a 
governmental function except within 
their own limits, and, under § 5 of 
Art. 13 of the Constitution, can only 
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engage in a business for which they 
may grant a franchise, that is, one 
within their own boundaries, they 
cannot themselves own or operate an 
enterprise beyond their borders. 
While, he admits, the Constitution was 
amended in 1912 in such a way as to 
provide that municipal corporations 
may engage in industrial pursuits, 
§ 34, Art. 2, of the state Constitu- 
tion, and the legislature later provid- 
ed that they could do so either within 
or without such limits, § 409, Rev. 
Code of 1928, yet he contends neither 
of these provisions removed the re- 
striction confining municipalities to 
those enterprises for which they might 
grant a franchise to a private person. 
In support of this position, he cites 
several decisions holding that a mu- 
nicipality may not operate a utility be- 
yond its corporate limits, among 
which are these: [Citing cases. ] 


“This view, we think untenable, 


however. It should be kept in mind 
that § 34, Art. 2, approved by the 
people in November, 1912, amended 
the Constitution and that it enlarged 
the powers conferred by § 5 of Art. 
13, supra. And while it is true that 
the legislature has on three separate 
occasions, namely, Chap. 11, Laws of 
the First Special Session of 1912, 
Chap. 31, Session Laws of 1921, and 
Chap. 77, Session Laws of 1933, en- 
acted legislation providing that mu- 
nicipal corporations may engage in 
any business an individual may follow 
‘by virtue of a franchise from such 
municipal corporation,’ yet in doing 
so it seems plain that it overlooked the 
fact that § 34, Art. 2, gives munici- 
palities the right to engage in industri- 
al pursuits, without specifying any 
limitation whatever as to kind or char- 
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acter. Realizing this, it was held in 
effect in Tombstone v. Macia (1926) 
30 Ariz. 218, 245 Pac. 677, 682, 46 
A.L.R. 828, that, following the adop- 
tion of § 34, supra, municipalities 
were no longer confined in engaging 
in business, to those particular enter- 
prises for which a municipality might 
grant a franchise to an individual. 
This language was used: 

“ “Every amendment or rewriting of 
said Chap. 11, down to and including 
its final form in said Chap. 31, seems 
to have been based on error, on a for- 
getting that the fundamental law had 
been changed to allow municipalities 
to engage in industrial pursuits, not 
only those pursuits for which the mu- 
nicipality might grant a franchise.’ 

“In Tucson v. Sims (1931) 39 
Ariz. 168, 4 P. (2d) 673, it was de- 
cided specifically that § 5, Art. 13, 
supra, does not prevent municipalities 
from furnishing water to users resid- 
ing outside its boundaries. While 
§ 34, Art. 2, was not referred to in 
that decision, it was pointed out that 
in operating its water system the city 
of Tucson was exercising a proprie- 
tary as distinguished from a govern- 
mental function, and that acts per- 
formed pursuant to this power are by 
the great weight of authority meas- 
ured by the rules governing private 
corporations. The following excerpt 
from Keever v. Mankato (1910) 113 
Minn. 55, 129 N. W. 158, 160, 775. 
33 L.R.A.(N.S.) 339, Ann. Cas. 
1912A, 216, was quoted with approv- 
al: 

“ « “When a municipality engages in 
a private enterprise for profit, it 
should have the same rights and be sub- 
ject to the same liabilities as private 
corporations or individuals.” ’ 
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“The same doctrine had been ap- 
proved some years before in Sumid v. 
Prescott (1924) 27 Ariz. 111, 113, 
230 Pac. 1103, 1104, in this language: 

“Under the common law a mu- 
nicipal corporation exercising proprie- 
tary or business powers was regarded 
quoad hoc a private corporation, and 
was liable to the same extent and on 
the same principles as a private cor- 
poration.’ 

“If any doubt as to the right of the 
town of Safford or any municipality 
within the state to operate a distribut- 
ing water system outside its bounda- 
ries had existed prior to December 14, 
1934, it was removed at that time by 
the enactment of Chap. 11, Session 
Laws of the Third Special Session of 
the Eleventh Legislature, which pro- 
vided specifically in § 3 that in addi- 
tion to the powers it may have, any 
municipality has the power to con- 
struct, improve, extend, operate, and 
maintain ‘within or without the mu- 
nicipality’ (italic ours) any under- 
taking, to issue its bonds to finance the 
costs thereof, and to pledge sufficient 
of the revenues derived therefrom to 
pay the bonds and the interest on 
them. 

“It might be well to say that even 
in the absence of express authority, 
such as that conferred by Chap. 11, it 
is generally held that a municipality 
may go outside its limits to distribute 
surplus water, light, power, or gas. 
[Citing cases.]” 

It will be seen we have held that 
regardless, and in the absence, of any 
statutory authority, by virtue of the 
constitutional provisions a municipal 
corporation may furnish waters from 
its water system to consumers resid- 
ing outside of its boundaries. We 
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think the right of plaintiff to furnish 
water to consumers outside of its cor. 
porate limits is no longer open ty 
question, 

But, it is urged by defendants, 
though this may be true, yet this court 
has held that in so doing municipali- 
ties act in their proprietary, as distin. 
guished from their governmental, ca- 
pacity, and it is argued from this 
premise that this subjects them to the 
control of the Corporation Commis. J 
sion. We think the argument is 
plausible but untenable. If municipal 
corporations, in exercising the func. 
tions referred to in § 2, Art. 15, su 
pra, of the Constitution, outside of 
their boundaries are acting in a pro- 
prietary capacity, they are equally act- 
ing in a proprietary capacity inside of 
such boundaries. In the case of Su- 
mid v. Prescott, supra, we discussed 
the meaning and effect of proprietary, 
as distinguished from governmental, 
functions of municipalities. We held 
that such corporations, when they er- 
gaged in private enterprises for profit, 
had the same rights and were subject 
to the same liabilities for their torts as 
were private corporations. It may be 
that in the absence of a constitutional 
inhibition, the legislature might make 
them subject to the jurisdiction of the 
Corporation Commission so far as 
their contracts, rights, and manage- 
ment of business enterprises are con- 
cerned. But when the Constitution 
speaks, all rules of the common law 
and all statutes which violate that doc- 
ument are utterly void and nugatory. 

We have had the question of the 
jurisdiction of the Corporation Com- 
mission over municipal corporations 
engaged in carrying passengers for 
hire before us in the case of Mender- 
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son v. Phoenix, supra. Therein we 
said (76 P. (2d) at p. 322): 

“Tt will be seen thereby that all cor- 
porations which are engaged in car- 
rying passengers for hire, and all cor- 
porations operating as common car- 
riers, are deemed public service cor- 
porations within the meaning of the 
Constitution, with the express and spe- 
cific exception of municipal corpora- 
tions. We think that no plainer lan- 
guage could have been used by the 
makers of the Constitution to state 
that the constitutional powers con- 
ferred upon the Corporation Commis- 
sion, in regard to the government and 
regulation of public utilities, were not 
intended to, and did not, include those 
owned and operated by municipal cor- 
porations of any character. Indeed, 
while plaintiff presents an argument 
which might well have been addressed 
to the discretion of the Constitutional 


Convention, pointing out the terrible 
consequences which he believes will re- 
sult to the public in case the Corpora- 
tion Commission is not allowed to reg- 
ulate municipal corporations operating 
public utilities, his contention that 
such constitutional power does exist is 


not very strenuous. We think it too 
clear for extended discussion that the 
Constitution not only does not ex- 
pressly authorize the Corporation 
Commission to regulate municipal 
corporations which are operating pub- 
lic utilities, but that it, by necessary 
implication, forbids such regulation.” 

Section 2, Art. 15, supra, by its ex- 
press language, applies to the furnish- 
ing of water for any public purpose, 
in the same manner and to the same 
extent as it does to the carrying of 
passengers for hire, and we think it 
follows that the Constitution, by nec- 
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essary implication, forbids the regu- 
lation by the Corporation Commission 
of municipal corporations which fur- 
nish water for public purposes to the 
same extent as it does municipal cor- 
porations which furnish transporta- 
tion for hire. The limitation placed 
by the Constitution on the power of 
the Corporation Commission over mu- 
nicipal corporations is not predicated 
upon the place where they do business, 
but upon the fact that they are munici- 
pal corporations. Such being the case, 
if a municipal corporation may law- 
fully furnish water for public purposes 
to consumers outside of its boundaries, 
it is no more subject to regulation by 
the Corporation Commission in so do- 
ing than it is in the furnishing of wa- 
ter to those inside of its boundaries. 
The obvious spirit and purpose of § 2, 
Art. 15, supra, is to leave the regula- 
tion of municipal corporations, and 
their acts, where it has always been 
ever since such corporations have ex- 
isted—in the hands of the legislative 
branch of the government—instead of 
transferring their control to another 
agency created by the Constitution. 

It is urged with great vehemence 
that unless this jurisdiction is given 
to the Corporation Commission, there 
are many thousands of citizens of Ari- 
zona who will be most grievously op- 
pressed and without remedy. We 
think defendants are unduly alarmed 
as to the lack of remedy if such op- 
pression does exist. As is pointed out 
by plaintiff in its brief, there are at 
least three remedies for those who 
may be dissatisfied with the rates, 
rules, and regulations for the use of 
water from its plant, as fixed by plain- 
tiff. In the first place, it must be re- 
membered that plaintiff is not operat- 
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ing outside of its boundaries by an ex- 
clusive franchise prohibiting any com- 
petition. Any of the present consum- 
ers of its water are at liberty to secure 
water from any other source available, 
and we know, as a matter of fact, that 
many of those who live immediately 
adjacent to premises outside the city 
of Phcenix which are served by its wa- 
ter system, for years did secure their 
water from individual wells driven 
deep into the inexhaustible strata 
which lie beneath practically the en- 
tire Salt River valley. Further, there 
is nothing to prevent the organization 
by any number of these consumers of 
a community water plant which may 
supply the needs of as many as desire 
to contribute thereto, without plaintiff 
having the power to prevent them 
from so doing. In the second place, 
as we have indicated previously, if it 
be deemed advisable to regulate the 
rates to be charged by municipal cor- 
porations from consumers of water 
outside of their corporate boundaries, 
the legislature has plenary power, ex- 
cept as limited by the Constitution, to 


make such regulations as it may se 
fit in the premises. But, should aj 
these means fail, and should it appear 
that the Corporation Commission jg 
the only branch of government which 
is both willing and able to protect the 
rights of private citizens against the 
oppression of adjacent municipalities, 
and the people of Arizona are satis- 
fied that this is so, the Constitution § 
may be amended at any time to confer 
upon that Commission the jurisdic- 
tion which they now seek to exercise 
in violation of its express language, 
We conclude, therefore, that under 
the Constitution of Arizona, as it now 
stands, the Corporation Commission 
has no jurisdiction to regulate the ac- 
tions of a municipal corporation en- 
gaged in the service and delivery of 
water for public purposes to consum- 
ers either inside or outside of its cor- 
porate limits. 

The alternative writ is made perma- 
nent. 


McAllister, C. J., and Ross, J., con- 
cur. 





UNITED STATES CIRCUIT COURT OF APPEALS, FIFTH CIRCUIT 


Arkansas Louisiana Gas Company 


City of Texarkana, Texas 


[No. 8646.] 
(97 F. (2d) 5.) 


Rates, § 117 — Municipal powers — Delegation to other city — Franchise ordi- 


nance. 


A provision in a municipal franchise ordinance that if a public utility 
company shall be compelled to, or shall voluntarily, establish rates in 
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another city less than the rates granted by the ordinance, the lessened rate 
shall apply in the city enacting the ordinance, is invalid and unenforceable 
as an attempt by the city to abdicate and delegate the city’s rate-making 


function. 


[June 3, 1938.] 


k= from decree against gas company in suit by munic- 

ipality to compel rate reductions in accordance with ordi- 

nance provisions; decree reversed and cause remanded with 
directions to dismiss. 


APPEARANCES: William H. Ar- 
nold, Jr., and Jno. J. King, both of 
Texarkana, Tex., and W. C. Fitzhugh 
and H. C. Walker, Jr., both of 
Shreveport, La., for Arkansas Louis- 
iana Gas Co.; Benjamin E. Carter, 
of Texarkana, Ark., and Ed B. Le- 
vee, Jr., of Texarkana, Tex., for city 
of Texarkana, Tex. 

Before Foster, Sibley, and Hutche- 
son, Circuit Judges. 


Hutcueson, Circuit Judge: What 
is in question here is the validity and 
enforceability of, and the relief to be 
granted under, § IX? of the June 18, 
1930, ordinance under which appellant 
holds and operates its franchise in 
Texarkana, Texas. 

Texarkana, Texas, and Texarkana, 
Arkansas, are twin cities under sepa- 
rate state governments. Each has its 
separate and complete political and 
corporate structure. In 1923 one gas 
company, the Southwestern Gas and 
Electric Company, served both cities, 
under a separate and distinct fran- 
chise as to each. Separate ordinances 

1It was provided by § IX: 

“If grantee shall be finally compelled to, or 
should voluntarily place in any rates in the 
city of Texarkana, Arkansas, less than the 
rates granted by the ordinance, then and 
thereupon the lessened rate shall apply in 
the city of Texarkana, Texas, and grantee 


shall not be authorized or permitted to charge 
and collect any higher rate.” 
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as to each city fixed substantially the 
same rates in each for domestic and 
commercial consumption. Article (e) 
of the Texas city franchise provided 
that the utility “would not, nor would 
its successors and assigns, charge a 
greater sum for furnishing gas to do- 
mestic and commercial consumers in 
the city of Texarkana, than it at the 
same time charges and collects from 
like consumers, for similar services in 
Texarkana, Arkansas.” In 1928 the 
franchises of the utility in the two cit- 
ies were assigned to the Southern Cit- 
ies Distributing Company, now Ar- 
kansas Louisiana Gas Company, the 
appellant. In 1930 appellant applied 
to the Texas city council for, and liti- 
gation was begun as to, increased rates 
over those fixed in 1923. After the 
council had denied the application, and 
an appeal had been taken to the Rail- 
road Commission, the city and the gas 
company reached and embodied in a 
new franchise an agreement for rates 
considerably higher than the 1923 rates 
they replaced. These rates, while dif- 
fering in some particulars, were the 
same in substance as those which at 
about the same time appellant and the 
Arkansas city had agreed upon and 
fixed. The Texas city agreement pro- 
vided that it should become effective 
upon written acceptance by the grantee. 

25 P.U.R.(N.S.) 
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On June 18, 1930, this acceptance was 
filed. 

No sooner had the 1930 agreements 
been effected than trouble began. In 
the Arkansas city the electors peti- 
tioned for a referendum on the 1930 
ordinance. Litigation in state and 
Federal courts followed. When it 
was all over the 1930 ordinance was 
repeaied, and on December 1, 1933, 
there was a court order making the 
1923 rates effective in the Arkansas 
city, and requiring refunds to Arkan- 
sas city consumers back to 1930 on the 
basis of those rates. In the meantime, 
appellant, on October 23, 1933, ap- 
plied to the Arkansas city council for 
an increase in rates. That council on 
November 14, 1933, served notice that 
it would consider reducing the rates 
from 45 cents to 40 cents. On De- 


cember 22, 1933, appellant’s schedules 
were rejected by the council, the 40- 


cent rate was thereafter ordered in, 
and appellant filed its suit in the 
Federal court in Arkansas to prevent 
the enforcement of the 1923 or 45- 
cent rate, and the proposed reduction 
to 40 cents as confiscatory, and to en- 
join the December 22nd ordinance re- 
fusing to grant the October 23rd ap- 
plication for increases. The refunds 
ordered were, however, made and from 
December 1, 1933, to February 16, 
1934, when the Arkansas council pre- 
scribed a 40-cent rate, and appellant 
obtained its restraining order, the 
Arkansas city consumers were billed 
on the 1923, or 45-cent rate. There- 
after, and until December 1936, the 
October, 1933, rates appellant had pro- 
posed were put in force and main- 
tained under injunction and bond. The 
district court, on final hearing, per- 
manently enjoined the 40-cent rate of 
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February, 1934, dissolved the injunc. 
tion as to the 1933 rates, and gaye 
judgment on the intervention and 
bond for reparation, based on said 
rates. Appellant, without the bene. 
fit of injunction, or other suspensory 
order, except as to the judgment for 
refund in February, 1934, appealed 
from this decree, and the 1923 rate 
was again in effect, pending final dis. 
position of the appeal, which is as yet 
undisposed of. 

While these things were transpir- 
ing on the Arkansas side of the line, 
there was no quiet on the Texas, or 
western, front. Rumblings of discon- 
tent over there, with the rates charged 
them, as against those being contend- 
ed for in Arkansas, grew ever louder, 
until finally, in December, 1933, the 
storm broke in the form of a resolu- 
tion directing appellant to comply 
with Art. IX of the franchise agree- 
ment, to place in effect in the Texas 
city the 1923 rates which, as the re- 
sult of the decree of December 1, 
1933, it was then collecting in Arkan- 
sas, and to make refunds to its Texas 
consumers as it was doing in Arkan- 
sas, back to 1930 on the basis of the 
1923 rates. 

Appellant, on its part, was not idle. 
Moving pari passu on both fronts, on 
November 3, 1933, it applied to the 
Texas city council, to put in force 
there as of November 23rd, the same 
schedule of increases as those it had 
already, in October, 1933, applied for 
in Arkansas. On November 4th it 
filed notice that it would, at the end 
of one year, apply for an increase over 
those then proposed. On November 
14, 1933, the Texas city council passed 
a resolution declaring that it was will- 
ing, without waiving its rights under 
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the franchise, to consider whether the 
existing rates were unreasonable, and 
calling upon the company to furnish 
certain information. This informa- 
tion supplied, the council in January, 
after a hearing on the application, 
adopted a resolution refusing to waive 
any of its franchise rights, or to grant 
an increase. In the meantime, on No- 
vember 16th, the Texas city sued ap- 
pellant in the state court, and obtained 
a temparary injunction preventing it 
from putting into effect the increase 
of rates it had applied for, without 
having given the one year’s notice re- 
quired by § VIII(a) of the franchise.’ 
This suit was removed to the Federal 
court where appellant answered and 
counterclaimed that § VIII(a) was 
invalid, that it was pursuing the prop- 
er course to secure the rate relief it 
was seeking, and prayed that the tem- 
porary injunction be dissolved, that 
§ VIII(a) be canceled, and for gen- 
eral relief. 

On January 15, 1934, the city 
amended, to allege that if § VIII (a) 
was invalid, the defendant still was not 
entitled to increase its rates, because it 
was not proceeding as required by the 
Texas statutes. In addition, invok- 
ing § IX of the 1930 franchise ordi- 
nance, it sued to specifically enforce 
it, and for a decree requiring defend- 
ant to place in effect in the city of Tex- 
arkana, Texas, the lower rates then 
being charged in the Arkansas city, to 
wit, 45 cents, the 1923 rate, and to 
make reparation to the Texas city con- 
sumers back to 1930, based on that 
rate. On March 9th, defendant re- 
plied to the city’s amended petition by 





2 This section provided that the city would 
not apply for a reduction, the company for 
an increase, except upon a year’s notice. 
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answer and counterclaim, reaffirming 
its position that § VIII(a) was in- 
valid, and that it was proceeding 
properly to get relief from the confis- 
catory rates, and alleging that § IX 
was invalid, and that if valid and en- 
forced, it did not entitle plaintiff to 
the relief claimed. It alleged that for 
a considerable part of the time it was 
supplying gas in the Arkansas city not 
at the 1923 rates, but at rates higher 
than those charged in the Texas city, 
and finally, that the rates fixed in the 
1930 Texas city ordinance were con- 
fiscatory. It prayed for a dismissal 
of the temporary injunction, the can- 
celing of §§ VIII(a) and IX, and 
for general relief. On May 22, 1934, 
the city secured an order of dismissal 
of its suit then pending, and on the 
next day filed substantially the same 
suit as a new proceeding in the state 
court. This suit was also removed to 
the Federal court, where, that court 
holding that the dismissal of the city’s 
petition in the first suit had not effect- 
ed dismissal of defendant’s counter- 
claim, the city obtained a reinstate- 
ment of its first suit, and an order con- 
solidating the two suits for trial. More 
than a year having elapsed since the 
filing of the suit, the issues as to § VIII 
(a) having become moot, and the 
parties having copiously and frequent- 
ly amended, the city, on December 30, 
1936, filed a supplemental bill in which 
the events in Arkansas were set out, 
and the prayer was that § IX be en- 
forced, and under it defendant or- 
dered— 

“(1) to place in immediate effect in 
Texarkana, Texas, certain Arkansas 
rates. 


“(2, 3) 


to pay reparations, based 
on the Arkansas rates from June 13, 
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1930, to date of decree divided into 
three periods of time; 

“(a) June 13, 1930, to February 
16, 1934; 

“(b) February 16, 1934, to De- 
cember 4, 1936; 

“(c) December 4, 1936, to date of 
decree ; 

“(4) that for (a) and (c) periods 
the reparations be distributed to the 
gas consumers in Texarkana, Texas; 

“(5) that reparations for (b) pe- 
riod be held in court, conditioned on 
the outcome of the appeal in the Ar- 
kansas rate case.” 

On July 14, 1937, defendant filed a 
separate amended answer and counter- 
claim, carrying forward all of its de- 
fenses, and particularly that §§ VIII 
(a). and IX were void, and that if 
effective, § IX did not entitle plain- 
tiff to any of the relief it prayed. 
Thereafter, the city’s motion to strike 
appellant’s answer and counterclaim 
was sustained, and a decree was en- 
tered, finding and adjudging: (1) 
that § IX was a valid and binding 
contract, and that it obligated appel- 
lant to place in effect in the Texas 
city, after, but not before it had been 
finally compelled to, or should volun- 
tarily place them in effect in Tex- 
arkana, Arkansas, any rates effective 
in that city which were less than those 
provided for the Texas city by the 
1930 ordinance; (2) that so con- 
strued, § IX was applicable to the pe- 
riod from December 1, 1933, to Feb- 
ruary 16, 1934, when defendant col- 
lected from its consumers in Texar- 
kana, Arkansas, the 1923 rate, and re- 
quired refunds to the Texas consum- 
ers for that period on the basis of the 
Arkansas rates ; (3) that so construed, 
it was not applicable to the period from 
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June 16, 1930, to December 1, 1933, 
during which defendant had collected 
from its Arkansas consumers the 
equivalent of the rates collected from 
the Texas consumers, and the Texas 
consumers were not entitled to refunds 
for that period ; (4) that so construed, 
since litigation has been since Febru- 
ary 16, 1934, and still is, pending over 
the Arkansas rates, and defendant has 
not, for that period, voluntarily put 
in, nor been finally compelled to put in, 
rates less than those prescribed under 
the 1930 ordinance for the Texas 
city, plaintiff’s suit is premature, and 
shall be dismissed without prejudice, 
in so far as it seeks refunds for the 
past, and a new rate for the future on 
the claim that the 1923 rate has been 
put into effect in Arkansas, either vol- 
untarily, or under final compulsion. 

Appellant has appealed as to find- 
ings (1) and (2) ; appellee has cross- 
appealed as to findings (3), (4), and 
(5). 

As the case stands before us then, 
only two broad questions are present- 
ed: (1) The validity and enforce- 
ability of § IX; (2) its meaning, ap- 
plication, and effect, if valid and en- 
forceable. Appellant insists that the 
clause is completely invalid, because 
an attempt on the part of the city to 
surrender its nondelegable rate-mak- 
ing function to appellant, and the con- 
stituted authorities in Arkansas. It 
argues that by its charter the Texas 
city is authorized and obligated to ex- 
ercise its governmental function of 
rate regulation, and that it may not, 
under its general powers to contract 
for rates, bind itself or appellant to op- 
erate under rates which may from time 
to time be fixed by and in Arkansas. 
It insists that the rate-making func- 
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tion of cities in Texas embraces and 
includes the power to raise, as well as 
to reduce, rates, in the interest of and 
in accordance with the public need. 
Seymour v. Texas Electric Service 
Co. (1933) 66 F. (2d) 814, 1 P.U.R. 
(N.S.) 327, Texas-Louisiana Power 
Co. v. Farmersville (Tex. Com. App. 
1933) 67 S. W. (2d) 235. It urges 
that “this class of functions the city 
must perform. The city has no option. 
They are not to be exercised or ignored 
by the municipality at discretion. . . . 
Such functions are legal duties im- 
posed by the state upon its creature.” 
Uvalde v. Uvalde Electric & Ice Co. 
(Tex. Com. App.) P.U.R.1923D, 
662, 250 S. W. 140, 141; Texas Gas 
Utilities Co. v. Uvalde (Tex. Civ. 
App. 1934) 77 S. W. (2d) 750. It in- 
sists that this clause, which declares 
that “grantee shall not be authorized 
or permitted to charge or collect any 
higher rate than the lessened rate pre- 
vailing in Arkansas,” and if valid, ob- 
ligates the appellant and the city to 
maintain a particular rate, merely be- 
cause it has been instituted in Arkan- 
sas, is contrary to the public policy of 
Texas, and void. It urges therefore, 
that the decree is fundamentally er- 
roneous in adjudging the clause valid, 
instead of invalid, in retaining the bill 
to grant partial relief, instead of dis- 
missing it altogether. In the alterna- 
tive, it argues that if wrong in this, 
and the clause is valid and enforce- 
able at all, it is so only prospectively 
to compel the fixing of rates for the 
future in Texas, after they have been 
finally fixed either compulsorily, or by 
agreement in Arkansas, and not ret- 
rospectively, by way of refund, for the 
periods when in Arkansas the rates 
were in dispute. It insists, therefore, 
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that the district judge was right in 
holding the clause inapplicable, and de- 
nying relief as to the 1930-34 period 
of controversy in Arkansas, wrong in 
holding it applicable and granting re- 
lief as to the December, 1933—Febru- 
ary, 1934, period, when, though the 
first litigation had ended, appellant 
had in October, 1933, applied for, and 
the controversy was pending over, still 
higher rates: that he was right in 
part, and wrong in part, as to the last 
period, from 1934 to date, right in dis- 
missing the bill, wrong in dismissing 
it without prejudice. In short, appel- 
lant is here urging that the bill should 
have been dismissed, both because the 
contract it sought to enforce is not a 
valid one, and because if valid, it does 
not apply, except prospectively, to re- 
quire the Arkansas rates to be put in 
in Texas, after, and not before, they 
have been made finally effective volun- 
tarily or by compulsion. 

As to that part of the decree which 
sustaining the contract as valid, and 
awarding it reparation, was in its fav- 
or, the city insists that the clause it 
seeks to enforce in no manner invades 
or impairs its rate-making function, 
in no manner abdicates or delegates its 
governmental power to regulate the 
rates to be charged within its confines. 
It argues that the clause does no more 
than to obligate appellee, in considera- 
tion of its franchise, to serve the Tex- 
as city under rates no greater than 
those which from time to time, the 
company agrees, or the law declares, 
are reasonable and fair for its neigh- 
bor city in Arkansas. That in short, 
the clause merely operates to bind ap- 
pellant not to discriminate against the 
Texas city by rendering substantially 
25 P.U.R.(N.S.) 
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the same service in Arkansas, for less 
than it charges for it in Texas. 
Agreeing with appellant that the 
clause would be without binding force 
if appellant was urging it against the 
city’s right to regulate the rates, either 
upward or downward, in the exercise 
of its governmental power, the city 
argues that that principle is not appli- 
cable here, for here is no question of 
preventing the city from regulating 
appellant’s rates. The question is 
merely whether the city may enjoy 
the fruits of a contract which appel- 
lant voluntarily, and for a considera- 
tion, made with it. Urging that the 
contract is binding upon appellant to 
be enforced as written, at least until 
appellant shows that the application 
of the Arkansas city rates in the Tex- 
as city will in fact operate against the 
public interest, the city maintains that 
the limitations, if any, imposed by 


its rate making, upon its contractual, 
powers come into play and have effect 
only in situations where detriment to 
the public from the contract actually, 


not theoretically, appears. It insists 
that here it is not shown that the rates 
are confiscatory, or otherwise against 
the public interest; that indeed, 
throughout the litigation in Arkansas 
the rates insisted on have been sus- 
tained; that the claim is merely that 
since the power to regulate cannot be 
contracted away, and a city cannot 
bind itself by contract to any fixed 
rate, the utility cannot be bound to 
one. Citing cases which it claims hold 
that a utility may be held to a rate 
fixed in. its contract, Cleburne Water, 
Ice & Lighting Co. v. Cleburne 
(1896) 13 Tex. Civ. App. 141, 35 S. 
W. 733; Texarkana Gas & E. Co. v. 
Texarkana (1909) 58 Tex. Civ. App. 
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109, 123 S. W. 213; Fort Smith Light 
& Traction Co. v. Fort Smith (1912) 
202 Fed. 581; Dallas R. Co. v. Geller 
(1925) 114 Tex. 484, 271 S. W. 
1106; Southern Utilities Co. v. Palat- 
ka, 268 U. S. 232, 69 L. ed. 930, 
P.U.R.1925D, 105, 45 S. Ct. 488. 
Terrell v. Terrell Electric Light Co, 
(Tex. Civ. App. 1916) 187 S. W. 
966; Pocahontas v. Central Power & 
Light Co. 152 Ark. 276, PUR. 
1922E, 137, 244 S. W. 712; Texas 
Teleph. Co. v. Mart (Tex. Civ. App. 
1920) 226 S. W. 497, the city insists 
that that principle applies here to bind 
the utility to decrease its rates, as it 
decreases them in Arkansas. But see 
San Antonio v. San Antonio Pub. 
Service Co. 255 U. S. 547, 65 L. ed. 
777, P.U.R.1921D, 412, 41 S. Ct. 428: 
California R. Commission v. Los An- 
geles R. Corp. (1929) 280 U. S. 145, 
74 L. ed. 234, P.U.R.1930A, 1, 50 
S. Ct. 71; Uvalde v. Uvalde Electric 
& Ice Co. supra. 

Upon those parts of the decree 
which were adverse to it, the city 
argues vigorously that the principal 
apparent purpose of the parties was to 
keep the Texas and Arkansas rates on 
a parity, so that at all times the citi- 
zens of each city should pay substan- 
tially the same for the same service: 
that the contract should therefore be 
construed as applicable not merely 
prospectively, but retrospectively. As 
to the 1930-33 period, it urges that it 
should have had the refund just as 
prayed, and as to the period 1934 to 
date, that the cause should not have 
been dismissed, but should have been 
retained until the Arkansas litigation 
had ended, for a decree then to be en- 
tered requiring the institution of the 
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finally established rates for the fu- 
ture, and refunds for the past. 

We think appellant has the right of 
it throughout, and that the decree 
should be reversed, both because the 
clause is completely invalid, and be- 
cause, if valid and enforceable, it is 
without application here. But the 
clause is not valid. It is completely 
invalid and unenforceable as an at- 
tempt to abdicate and delegate the 
city’s rate-making function, and the 
decree should be reversed because it 
is. Whatever might be said for the 
city’s side of the case, if, as it assumes, 
the contract were in effect one in which 
the utility had agreed, in considera- 
tion of the franchise, to maintain a 
fixed rate, we think it perfectly plain 
that the clause in question is not such 
a contract. Its effect is to abdicate, 


at least qualifiedly, the city’s rate- 


making function for the future, and to 
delegate it in the same qualified way, 
to the utility and the Arkansas city. 
Under it, if the utility decides to 
lower its rate in Arkansas by so much 
as a fraction, the rates then fixed by 
it become the rates which may be 
charged in the Texas city. If the Ar- 
kansas city finally lowers its rates, 
ever so little or so much, those rates 
become the rates in Texas, no matter 
if those rates are deemed by the Tex- 
as city to be grossly unjust or inade- 
quate. For this clause, unlike the 
clauses in the cases on which the city 
relies, is not one merely agreeing up- 
ona rate which the utility may charge. 
It is one purporting to bind the city 
and the utility alike to abide by the 
future action of the utility and the 
city of Arkansas, if less rates are put 
in there voluntarily, or under final 
compulsion. The clause does not pro- 


vide that the grantee shall be com- 
pelled, if required by the Texas city 
council, to put in the lessened Arkan- 
sas rates. It provides peremptorily 
and without qualification, that if the 
lessened rates are placed in Arkansas, 
“then and thereupon the lessened rates 
shall apply in the city of Texarkana, 
Texas, and grantee shall not be author- 
ized or permitted to charge and collect 
any higher rate.” A more definite 
binding of the hands of the city coun- 
cil, a more complete abdication of its 
rate-making function, a more com- 
plete delegation of it could hardly be 
imagined. In the light of these pro- 
visions, the supposed lack of mutual- 
ity of which appellant makes so much, 
and the city discounts as inapplicable, 
disappears from the case, for here, by 
a specific provision that the lessened 
rates shall apply, and that grantee shall 
not be authorized to charge and collect 
any higher rate, is an attempt to mu- 
tually bind appellant and the city of 
Texarkana to any lessened rates which 
may in future be fixed within the 
Arkansas city. 

On the record before us the bind- 
ing quality of this clause as it is con- 
ceived of by the city, is emphasized 
not alone by its suit for specific per- 
formance, by which it affirms the bind- 
ing force as a contract of the clause it 
sues on, but by the undisputed fact 
that resting on the contract, it has en- 
tirely abdicated its rate-making func- 
tion, and has refused, upon the appli- 
cation of appellant that it do so, to ex- 
ercise its rate-regulating powers. 

The decree is reversed and the 
cause is remanded with directions to 
dismiss the bill. 


Reversed and remanded. 
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H. E. Eisenberg 


The Bell Telephone Company 


of Pennsylvania 


[Complaint Docket No. 11602.] 


Service, § 445 — Telephones — Exchange boundaries. 


1. So-called natural boundaries such as creeks and rivers are only one of 
the factors in determining telephone exchange boundaries, and there is 
no reason why a road could not be used as the basis for a boundary; the 
company is not primarily interested in natural boundaries but in how it 
may best meet the needs of expansion requirements, p. 148. 


Service, § 184 — Extensions — Profit. 


2. A public utility should expand its service for the public benefit even 
though at first instance such extension may not be directly profitable, p. 150, 


[August 2, 1938.] 


“Peesccesscay against refusal of telephone company to furnish 
service except under foreign exchange rate schedule from 
a certain exchange; extension of exchange boundaries ordered. 


By the Commission: [1] Com- 
plainant’s place of business is located 
on United States Highway No. 22 ap- 
proximately 8 miles air-line distance 
from the Harrisburg exchange build- 
ing of respondent. Respondent’s ex- 
change service area boundary line is 
approximately six-tenths of a mile 
southwest of complainant’s premises 
and separates the Harrisburg and 
Hummelstown exchange service areas. 
Complainant is located in the present 
Hummelstown exchange service area 
and, since his business and social con- 
tacts are with residents of Harris- 
25 P.U.R.(N.S.) 


¥ 


burg, desires service from the Harris- 
burg exchange without incurring the 
cost of foreign exchange service. 

Complainant alleges he has been de- 
nied service on respondent’s Harris- 
burg exchange except at a price in- 
volving unreasonable and _ excessive 
construction costs and unreasonable 
and excessive monthly rates. He fur- 
ther alleges that this denies to him and 
other residents in the vicinity the rea- 
sonable, adequate, and sufficient serv- 
ice to which he is entitled under § 413 
of the Public Utility Law. 


In answer respondent admits that 
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complainant has requested telephone 
service from respondent’s Harrisburg 
exchange but denies that it has failed, 
neglected, or refused to furnish tele- 
phone service to complainant from its 
Harrisburg exchange, and avers that 
it is ready, willing, and able to furnish 
him such service and that he had been 
so advised. It further avers that the 
immediate vicinity in which complain- 
ant resides is strictly rural in character 
and in no sense a part of or dependent 
upon the community of Harrisburg, 
and if the boundary between the Har- 
risburg and Hummelstown exchange 
service areas should be relocated to in- 
clude complainant there would be no 
natural boundary at which it could be 
more logically placed than at present. 

Testimony at the hearing developed 
that complainant is a florist and for 
several years, while residing within the 
Harrisburg exchange service area, has 
been a subscriber to services of re- 
spondent from the Harrisburg ex- 
change. Recently he purchased the 
premises at which he now desires serv- 
ice and when he applied for telephone 
service was informed he was located 
in the Hummelstown exchange area. 
Complainant has refused to accept 
Hummelstown service claiming that his 
floral business is dependent entirely on 
Harrisburg residents. Two neighbors 
of complainant, Mrs. S. F. Fought and 
Mrs. S. L. Kreiser testified they reside 
directly across the highway from com- 
plainant ; that their business and social 
interests are toward Harrisburg and 
that they also desire service from the 
Harrisburg exchange. Mr. Roy Snow, 
located just within the Harrisburg 
boundary on route 22, testified he owns 
228 acres of land, 100 acres of which 
is located in the Harrisburg exchange 
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area and the balance, 128 acres, in 
Hummelstown exchange area. He 
further testified that it is his intention 
to develop that portion of his estate in 
the Hummelstown exchange area and 
seli portions of the property to present 
residents of Harrisburg indicating that 
the prospective purchasers would de- 
sire service from the Harrisburg ex- 
change. 


H. F. Bollinger, respondent’s wit- 
ness stressed the point that the present 
boundary, Beaver creek, separating the 
two exchange service areas in com- 
plainant’s vicinity, is ideal in that it is 
easily distinguishable and clearly de- 
fines the area. However, this witness 
admitted that such a creek is merely 
one of the factors in establishing an 
exchange service area boundary and 
proper consideration must be given to 
the community of interest factor and 
the economic and technical problem of 
providing the requisite plant for com- 
munication purposes. At page 81, re- 
spondent’s witness testified that the 
company is in a position to furnish 
complainant individual line business 
service from Harrisburg exchange on 
a foreign exchange basis at a monthly 
rental of $89 plus an initial nonrecur- 
ring construction charge of $144; the 
individual business line rate in the 
Harrisburg exchange is $7 per month 
and the difference between this rate 
and the rate quoted to supply service 
to the respondent is made up of mile- 
age charges based on the distance be- 
tween the Harrisburg exchange base 
rate area and complainant’s premises. 
He further testified that in the event 
50 additional families moved to the 
area in which complainant is located 
and their service requirements in- 
25 P.U.R.(N.S.) 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


volved connection with the Harrisburg 
exchange, the respondent would still 
consider Beaver creek, referred to as 
a natural boundary, as the point where 
the two exchange service areas should 
be separated. 

Commission witness testified that he 
had made a preliminary survey of the 
conditions in the area involved and 
stated that in his opinion the boundary 
should be relocated so as to include 
complainant and several other resi- 
dents in the Harrisburg exchange serv- 
ice area. He suggested that the Har- 
risburg exchange boundary be extend- 
ed approximately eight-tenths of a mile 
along U. S. highway route 22 and that 
a road leading from route 22 to Hum- 
melstown be used as the basis of the 
new boundary line. 

Respondent’s counsel endeavored to 
show, on cross-examination, that the 


proposed boundary would be unsatis- 
factory, pointing out the possibility 
that a subscriber on one side of the 
road would have Harrisburg service, 
while his neighbor across the road 
would receive service from Hummels- 


town. While this is acknowledged, 
we see no reason why the road could 
not be used as the basis for a boundary. 
Respondent’s Exhibits Nos. 1 and 3 
indicate clearly that the respondent 
makes frequent use of highways and 
roads in determining both exchange 
and base rate area boundary lines. 
Testimony also shows that so-called 
natural boundaries, such as creeks and 
rivers, are only one of the factors in 
determining boundaries and that Camp 
Hill, Enola, New Cumberland, Le- 
moyne, Shiremanstown, and other mu- 
nicipalities are located across the Sus- 
quehanna river from Harrisburg and 
are included in the Harrisburg ex- 
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change service area. This condition js 
undoubtedly due to the fact that the 
business and social interests of the res. 
idents of these communities are large. 
ly in Harrisburg. Along this line re. 
spondent company filed with this Com. 
mission a tariff, effective date April |, 
1938, extending the Harrisburg ex. 
change service area to include 
Shiremanstown, a community former- 
ly served by the Mechanicsburg ex. 
change of respondent. This extension 
of the Harrisburg area would seem to 
indicate respondent realized its respon- 
sibility and made a practice of revising 
its exchange area boundaries to meet 
changing conditions. 

It is obvious that at the time re- 
spondent decided on Beaver creek asa 
logical boundary in the section under 
advisement, it could not foresee the 
real estate development which has in 
the last few years been so apparent. 
However, it is noted from respondent's 
Exhibit No. 1, that the boundary does 
not follow Beaver creek, the so-called 
natural boundary, in the vicinity of 
Linglestown, along Linglestown road 
(state highway route No. 39) several 
miles north of route 22. 

From this it is evident that respond- 
ent is not primarily interested in nat- 
ural boundaries, but in how it may best 
meet the needs of expansion require- 
ments. 

[2] It is the recognized principle of 
utility operation that the utility should 
expand its service for the public bene- 
fit even though at first instance such 
extension may not be directly profita- 
ble. 

After careful consideration of the 
matters and things included in the rec- 
ord, the Commission is of the opinion 
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and finds that the exchange service 
area for the Harrisburg exchange, as 
now fixed and determined by the com- 
pany, results in unreasonable discrim- 


ination between individuals and re- 
stricts the normal and logical develop- 
ment of the service of respondent in 
the Harrisburg exchange. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re Iowa County Telephone Company 


[2-T-458. ] 


Monopoly and competition, § 91 — Telephones — Border line. 
The preference of the potential subscriber becomes the determining factor 
when persons located in border-line territory between two telephone com- 
panies desire service which would be of the same adequacy by connection 


to either company. 


[August 9, 1938.] 


- of telephone company to extend lines to serve two 
subscribers in border-line territory; extension authorized 
and directed. 


By the Commission: On June 6, 
1938, the Iowa County Telephone 
Company notified the Commission that 
it proposed to extend its line one-half 
mile to serve Milton Beerkircher and 
Howard Kent who reside in section 10 
of the town of Mifflin, lowa county. 
Objection was filed by the Grant Coun- 
ty Telephone Company and the neces- 
sary hearing was held by examiner W. 
A. Anderson in Madison on July 19, 
1938. The appearances were: 

For the applicant, Iowa County 
Telephone Company: A. E. Thomas, 
president, A. E. Kramer, secretary, 
and Wilbur Jenkins, director. For the 
protestant, Grant County Telephone 
Company: J. R. Moffett, secretary, 
and E. L. Murray. 

Beerkircher and Kent are farmers 
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whose premises are located on an east 
and west road in the town of Mifflin. 
The protestant’s line at one time 
reached Beerkircher from the west but 
five years ago a dispute arose over 
service and Beerkircher refused to pay 
for the periods he had been out of serv- 
ice and his instrument was disconnect- 
ed. His home is almost a third of a 
mile from the highway. He owned 
and maintained the line to the high- 
way. Beerkircher’s connection at the 
highway was the last on the circuit, the 
east end of protestant’s line. Appli- 
cant serves the school in the southeast 
corner of Beerkircher’s farm. To 
serve only Beerkircher, applicant could 
have extended a quarter of a mile over 
private right of way from the north. 
Kent lives on the south side of the 
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highway almost directly opposite the 
entrance to Beerkircher’s farm. He 
has never had a phone, but the testi- 
mony is contradictory as to whether his 
predecessor had either or both appli- 
cant’s and protestant’s service at dif- 
ferent periods in the past. 


Applicant’s exchange is at Cobb; 
protestant’s exchange to which the two 
potential customers would probably be 
connected is at Livingston. Appli- 
cant’s rates are on an assessment basis, 
and have varied in recent years from 
$8 to $10 per year. Protestant’s rates 
are $1.25 per month payable quarterly. 
The premises in question are from 5 to 
5.5 miles from Cobb and more than 7 
from Livingston. 

Both Beerkircher and Kent peti- 
tioned the applicant to extend. They 
testified that they exchanged work 
with neighbors to the east who have 
applicant’s service; that their business 


was largely transacted at Cobb; and 
that their interests were primarily with 


people having applicant’s service. 
Subscribers of each company have toll 
free connection with subscribers of the 
other company, the sole difference in 
service being the necessity of routing 
the calls through two central offices. 
Protestant now has, and will continue 
to have if applicant is to serve, ap- 


proximately one-half mile of unused 
line, its nearest subscriber being that 
distance to the west of the Kent 
farm. 

Applicant built its line to serve 
Beerkircher and Kent without follow. 
ing proper statutory procedure and up. 
on complaint of protestant was direct- 
ed to cease rendering service until it 
had complied with the requirements of 
the law (2-U-1272). The application 
herein resulted. 


The situation is a border-line case. 
It is probable that the two farmers de- 
Siring service could obtain the same 
adequacy of it by connection to either 
company. When such conditions ex- 
ist, the preference of the potential sub- 
scriber becomes the determining fac- 
tor. 

The Commission finds that public 
convenience and necessity require the 
extension of the line of the lowa Coun- 
ty Telephone Company to serve Mil- 
ton Beerkircher and Howard Kent in 
section 10 of the town of Mifflin, Iowa 
county. 

It is therefore ordered, that the Iowa 
County Telephone Company be and 
hereby is authorized and directed to 
extend its lines to serve Milton Beer- 
kircher and Howard Kent in section 10 
of the town of Mifflin, Iowa county. 
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ACCEPTANCE! 


gineering executives purchase equipment on demonstrated performance. That 


ulcan Soot Blowers are on the preferred list of engineers who buy because 
t demonstrated lowest maintenance sound engineering and the ruggedest con- 
ruction ever built into Soot Blowers, is evidenced by the following partial list 


f representative contracts installed or sold in 1937. 





Allis Chalmers Co. ..........-- West Allis, Wis. 
Ames, City of 

Atlantic Refining Co. ............ Atreco, Texas 
Baltimore Transit Co. ..........- Baltimore, Md. 
Bethlehem Steel Co. ....... Sparrows Point, Md. 
Chain Belt Company Milwaukee, Wis. 
Columbia E ling & Stamping Co., Terre Haute, Ind. 
Container Corporation Carthage, Ind. 
Continental Diamond Fibre Co. ....Newark, N. J. 
Crosley Radio Corporation Cincinnati, Ohio 
Eldora Gold Mines Port Hope, Ontario 
Elgin, Joliet & Eastern R. R. Co Gary, Ind. 
Formica Insulating Co. .......... Cincinnati, Ohio 
Globe Steel Tubes Co. ......... Milwaukee, Wis. 
Hamilton Coke & Iron Co. ....... Hamiiton, Ohio 
Helwig Silk Dyeing Co. ....... Philadelphia, Pa. 
Hudepohl Brewing Co. ......... Cincinnati, Ohio 
Jose Arechabala Socieda Cardenas, Cuba 
Kaukau Sugar Co. .....cceeeee Honolulu, Hawaii 
Kendall Refining Co. .............- Bradford, Pa. 
Keystone Public Service Co. ........ Oil City, Pa. 
Latonia Refining Co. ...........05- Latonia, Ky. 
Lehigh Portland Cement Co. ...... Oglesby, Ili. 
McAndrews & Forbes Camden, N. J. 
M Street Heating Plant Washington, D. C. 





MacSim Bar Paper Co. .........- Otsego, Mich. 
Mendocino State Hospital ....Mendocino, Calif. 
Metropolitan Edison Co. .........+. Reading, Pa. 
Municipal Power Plant Rochester, Minn. 
N. Y. State Electric & Gas Co....Dresden, N. Y. 
Olle Power Ce. 2... ccisccccsocs Windsor, W. Va. 
Pennsylvania Electric Co. .......... Sewart, Pa. 
Ralston Purina Company Battle Creek, Mich. 
Republic Oil & Refining Co. ....Texas City, Texas 
Republic Steel Co. .........-.e00- Thomas, Ala. 
Rochester & Pittsburgh Coal Co Lucerne, Pa. 
Schervier Hospital New York City 
Sherwood Refining Co. ...........- Warren, Pa. 
Sloan Blabon Co. Philadeiphia, Pa. 
A. E. Staley Mfg. Co. ........2005 Decatur, Iii. 
Thilmany Pulp & Paper Co. ...... Kaukauna, Wis. 
Tide Water Power Co. ...... Wilmington, N. C. 
Timken Roller Bearing Co. ....... Columbus, Ohio 
United Refining Co. ..........0006- Warren, Pa. 
U. S. Military Academy West Point, N. Y. 
Vacuum Ol Co. .cccccccccsees Paulsboro, N. J. 
Village of Hinsdale Hinsdale, ill. 
Washington Gas Light Co.....Washington, D. C. 
Westinghouse Elec. & Mfg. Co...Mansfield, Ohio 





Vulcan Soot Blower Corporation does not 
build down to a price. Vulcan builds into their 
equipment thirty-three years of experience; 
built by highly skilled engineering and plant 
personnel of long service, using the highest 
type material that hard exacting service has 
demonstrated is the most practical for its 
purpose. The result is trouble free, long years 


of service, making unnecessary frequent ser- 
vicing—and when service is required, skilled 
field engineers on their rounds, offer it gladly 
to maintain your Vulcan equipment in top con- 
dition. Just ask the Vulcan Sales or Field En- 
gineer WHY Vulcan build into their equip- 
ment the most rugged, trouble free, lowest 
maintenance you can buy. 


VULCAN SOOT BLOWER CORP., Du Bois, Penna. 
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Pill Industrial Progress 


a Selected information about manufacturers, 
new products, and new methods. Also news on 
personnel changes, recent and coming events. 


New Truck Body for Tools, 
Materials or Appliances 


ANY distinctly new features are incor- 
M porated in a universal body, type 4460, 
recently designed by The American Coach & 
Body Co. Demanded by public utility com- 
panies for meter installation and service, and 
by oil companies for repair work, it is finding 
more adaptations for similar work as its ad- 
vantages become known, according to the 
manufacturer. 

The shell, regardless of the use to which 
the body is to be put, is standard and is manu- 
factured on a production basis, materially re- 
ducing the body cost. It can be mounted on 
any make of chassis without need for altera- 
tion. An upper section, consisting of upper 
side boxes and a sliding roof, for additional 
loading facilities, is added if required. Com- 
partments and shelves, installed at the factory 
for the proper loading of tools and materials 
for the use of the truck, are adjustable to 
special field requirements at the work. 

The body occupies the total loading area 
from fender line to fender line for the total 
available length of the frame. Being of all 
metal welded steel construction, it allows an 
increased carrying load over wood or com- 
posite bodies. 

Its many uses include: electric meter instal- 
lation, gas meter installation, appliance repair 
service, light line service, and repair work for 
oil companies. It is available in 75-inch length 
for 4 ton chassis and 90-inch length for ? ton 
chassis. 


Water-Cooled Stoker Developed 
by American Engineering Co. 


U NTIL a few years ago, one of the prob- 
lems of underfeed stoker manufacturers 
was to burn low fusion ash coals as efficiently 
and with as little maintenance as high fusion 
ash coals. 

The American Engineering Company, Phila- 
delphia, Pa., manufacturers of the Taylor 
Multiple retort underfeed stoker, have de- 
veloped a water cooled stoker which seems to 
be highly successful and which they feel will 
overcome this problem. 

Essentially, the Taylor water cooled stoker 
is an application of the principles of cooling 
the side, front and rear furnace walls to the 
stoker area. Tuyere noses are recessed to al- 
low two parallel tubes to lay in them. These 
tubes run from the front wall over the tuyeres 
and down along the extension grate. Tubes 


are also placed in the lower part of the stoke 
between rows of tuyeres in the overfeed and 
extension grate sections. 

Results in a number of installations burning 
coal with ash fusion temperature as low as 
1900°, indicate that the water cooled stoker 
will revolutionize burning of these grades of 
coal. 

Further information may be secured direct 
from the manufacturer. 


Elliott Develops New Turbine 
for Mechanical Drive 


7? Elliott Company, Jeanette, Pa., have 
recently developed a new single-stage tur- 
bine (Type CY) for mechanical drive which 
extends upward the size range of the Elliott 
Types AY and BY turbines introduced some 


New Single-stage Turbine 


years ago and which have proved to be very 
popular drives for all sorts of pumps, fans, 
blowers, small generators, etc., in power, In- 
dustrial and refinery plants. Among features 
of these turbines are: centerline support, hori- 
zontally split casing, steam and exhaust con- 
nections in lower half casing, sensitive and 
sturdy centrifugal normal-speed governor, 
double-seated corrosion-resistant governor 
valve, rugged governor linkage, separate 
emergency overspeed governor, large-area 
built-in steam strainer with blow-down con- 
nection, stiff shaft rotor balanced both statical- 
ly and dynamically, carbon packing rings re- 
movable without lifting upper half casing, 
handwheels for part-load economy, overload 
or emergency conditions, when desired, extra 
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The Modern Way to Speed-Type all Forms 


-In writing multiple copy forms, sharp savings in time, labor 
and money are effected by the use of the Egry Speed-Feed. All 
the time of the operator is productive; output is increased 50% 
or mere; costly one-time (pre-inserted) carbons, loose forms 
rf EMO NST u ATI 0 a S and carbons and other outdated methods are eliminated. Uses 
‘ Egry continuous forms, with all copies held in perfect align- 
may see the Egry Speed-Feed ment. Up to 300 (and more) sets of forms can be written with 
emonstrated in your own office, rs $ 
without cost or obligation, Consult a single set of carbons. No other device remotely approaches 
the classified telephone directory for the Speed-Feed in ease of operation, in speed, in efficiency, in 
a he «i it soont, economy, and all this at a cost of less than 2¢ per day. In- 
bad faforzantians’ 7 Aimee "eek. vestigate the advantages the Egry Speed-Feed brings to your 
F-1027, lal business. 


The EGRY REGISTER Company 
Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 
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large bearings equipped with water-cooling 
features. These turbines are built for opera- 
tion with steam pressures up to 600 Ib. gauge 
and temperatures up to 750 deg. F. 


Royal Typewriter Company 
Introduces New Model 


Te Royal Typewriter Company has re- 
cently introduced a new typewriter, in- 
corporating outstanding improvements in de- 
sign and construction. 

The new Royal is extremely modern in de- 
sign with an over-all black non-glare finish. 
The design completely encloses the mechanism 
and conceals the movement of the type bars 
from the operator’s line of vision as they ap- 
proach the printing point. The design of the 
top mask covers the ribbon and ribbon spools 
and the top is hinged so that it can be easily 
opened and give full access to the ribbon and 
type. 

On the new typewriter, the operator does 
not have to set margin stops by hand. Magic 
Margin, a new feature developed by Royal 
that makes its initial bow to the typewriter 
field on this machine, sets the margin stops 
automatically at any desired position by press- 
ing a small lever at the end of the carriage. 

Many other time and effort saving improve- 
ments are embodied in the machine, including 
true-vision synchronized scales and an ad- 
vanced form of fractional spacing control, 
finger comfort keys, automatic paper lock and 
numerous others. Every operating control in 
the typewriter has been positioned so that the 
typist can easily reach it without stretching 
or straining or moving from her normal 
operating position at the keyboard. 


AGAEM Convention Adopts 
Range Program for 1939 


NATIONAL sales promotion program for 

1939 in behalf of the Certified Per- 
formance Gas Range, specifications for which 
were recently devised by a committee of the 
gas industry, was adopted by manufacturers 
of the product, it was announced by W. E. 
Derwent, of the George D. Roper Corporation, 
Rockford, Ill., and chairman of the Domestic 
Gas Range Division of the Association of Gas 
Appliance and Equipment Manufacturers at 
the 3rd annual meeting of the Association, re- 
cently held at the Hotel Claridge, in Atlan‘ic 
City, N. J. 

R. S. Agee, sales promotion manager of the 
Association, said that the cooperative sales, ad- 
vertising and publicity program for the 1939 
project would be worked out in detail within 
the next few months. He reviewed also re- 
sults of the 1938 CP promotion campaign 
launched in September by the Association in 
conjunction with the American Gas Associa- 
tion’s national advertising program. 

G. E. Frazer, of Chicago, counsel of the 
Association, told the gas appliance manufac- 
turers that the most valuable asset of the group 


was the codperation of such agencies of dis- 
tribution as utilities, department stores 
plumbers and others. Reviewing the three 
years’ existence of the Association, he said 
that the support of these selling and distriby- 
tion agencies had contributed more than any- 
thing else to the progress of gas appliance 
manufac urers. 

F. E. Sellman, of New York, treasurer of 
the Association and vice-president of Seryel, 
Inc., complimented the membership for its 
support of the various 1938 sales and advertis- 
ing campaigns conducted for various divisions 
of the Association. 

Merrill N. Davis, of Bradford, Pa., retir- 
ing president of the Association, reported that 
the members of the Association were joining 
whole-heartedly in the gas industry’s partici- 
pation in the New York World’s Fair in 1939, 
which, he said, should put the industry to the 
forefront among industrial exhibitors there. 
Mr. Davis emphasized the further need of 
public relations through the use of advertising, 
publicity and other media. 

E. R. Guyer, vice-president of the Cribben 
& Sexton Company, of Chicago, was installed 
as the new president of the Association; Frank 
H. Adams, vice-president of the Surface Com- 
bustion Corporation, of Toledo, Ohio, was 
eiected vice-president, and Mr. Sellman was re- 
elected treasurer. 

The members of the new board of directors 
of the Association are: A. P. Brill, Ruud 
Manufacturing Co., Pittsburgh, Pa.; R. F. 
Cleary, Homestead Heater Co., Newark, N. J.; 
Merrill N. Davis, S. R. Dresser Manufactur- 
ing Co., Bradford, Pa.; (ex-officio) W. E. 
Derwent, George D. Roper Corp., Rockford, 
Ill.; F. J. Fieser, Ensign-Reynolds, Inc., Mt. 
Vernon, N. Y.; H. J. Johnson, Remington- 
Rand, Inc., Buffalo, N. Y.; W. P. Hutchinson, 
Sprague Meter Co., Bridgeport, Conn,; H. N. 
Ramsey, Welsbach Company, Gloucester City, 
N. J.; S. E. Little, American Stove Co., 
Cleveland, O.; R. G. Logue, Ward Heater 
Company, Ltd., Los Angeles, Cal.; H. P. Muel- 
ler, L. J. Mueller Furnace Co., Milwaukee, 
Wis.; R. L. O'Brien, Detroit Brass & Malle- 
able Works, Detroit, Mich.; J. A. Robert- 
shaw, Robertshaw Thermostat Co., Young- 
wood, Pa.; W. F. Rockwell, Pittsburgh 
Equitable Meter Co., Pittsburgh, Pa.; and W. 
R. Smith, Continental Water Heater Com- 
pany, Ltd., Los Angeles, Cal. 


International Increases Truck 
and Tractor Production 


_—— of increased tractor and motor 
truck production, which, over a period ol 
several weeks, will return several thousand 
men to jobs at tractor and motor truck plants 
in Chicago; Milwaukee; Fort Wayne, Indi- 
ana; Springfield, Ohio; and Rock Island, Illi- 
nois; was recently announced by the Inter- 
national Harvester Company. : 

Estimates are that about 6,500 men will re- 
turn to work at the company’s automotive 
plants over the next several weeks. 
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's there ... even tho’ you don’t see it! 





Courtesy Electronics 


Like Trident Meter Quality 


The human eye can’t see the sound waves caught by 

the ultra-speed camera. Neither may you be able to 

perceive the greater Quality in Trident precision- 

built Water Meters ... until our super-sensitive 

gauges reveal their finer finish, closer tolerances and 

wit Tareakable Bottom higher standards of precision achieved by modern 

shop equipment. But you will readily see it in their 

Y 4 closer range and higher percentage of accuracy, per- 

fe fect interchangeability, longer wear, lower mainte- 

susrameo nance costs. Six million plus Neptune-built water 
meters used, the world over. 


trident. 


Neptune Meter Company, 50 West 50th St. (Rockefeller 
Center), New York City; Neptune Meters, Ltd., 345 
Sorauren Ave., Toronto, Canada, 


SPLIT CASE 
"nee ee PRECISION-BUILT WATER METERS 
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The PITTCO STORE FRONT CARAVA 
Rk etutTNS / 


nother chance to tie up with this 


potent builder of new lighting cus- 
tomers! Another opportunity to 
sell more current by showing the 
merchants and property-owners in 
your territory the advantages of 
modern, business-building store 
front lighting and design. 


The Pittco Store Front Caravan, 
with twelve scale models of modern, 
properly illuminated store fronts, is 
going to cover the entire country 
again. If it visited your territory on 
its first trip, you’ll know how help- 
ful it was to you in educating your 
prospects to a better appreciation 
of adequate store front illumination. 


os 


PITTSBURGH, 


— 


at 


This time, the Caravan will cove 
your territory more broadly tha 
before. Having presented its sto 
front exhibit in all the metropoli 
tan areas on its previous tour, i 
will this time present showings « 
its scale models in the mor 
important smaller communitie! 
throughout your territory . . . giv 
ing every merchant and eve 
property owner a chance to see i 


Watch for the return of the Pitte 
Caravan . .. and tie up with it i 
your sales efforts. Your nearesl 
Pittsburgh Plate Glass Co. brancl 
can give you specific information 
as to when it will revisit you. 


f) L) 


PLATE GLASS COMPANY 
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You save in 
installation cost 


P catnitiaiie Transformers are de- 
livered with radiators permanently 
welded to the tank and completely 
filled with oil, which eliminates the 
inconvenience and cost incident to at- 
taching radiators and filling with oil 
ony 5,000 KVA 
after delivery. The air is removed by f iinet 
vacuum process from the core, coils 115,000 Volts 
and oil, before shipment . . . an added 
advantage possible only with this type 
construction. 


Investigate the complete Pennsylvania line! 


Representatives in All Principal Cities 


TRANSFORMER CO. 


17O0le-ISLAND AVENUE, N.S. 
PITTSBURGH e¢ PENNA: 
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Permanent™. 
Economy in 
Electrical 
Distribution | 


EVERAL YEARS AGO, Johns- Manville 
introduced Transite Electrical Conduit 
—an asbestos-cement material so inherently 
strong and permanent that it ended the ex- 
pense of ‘“‘concreting-in’’ on many under- 
ground duct systems. And provided virtual 
freedom from maintenance whether installed 
under or above ground. 

Today, its companion conduit . . . Trans- 
ite Korduct . . . is lowering electrical dis- 
tribution costs—and keeping them low— 
on jobs where concrete casings must be used. 

Differing from Transite Conduit only in 
its lesser wall thickness, Korduct offers the 














October 2.0 


WHEREVER - 4 

electrical conduit i 
must be ‘‘concreted- & 
in’’—the light weight yi 
and long lengths of 
J-M Transite Korduct 
cut material and §& 
labor costs, assure 
immediate instal- 
lation savings. 


same basic permanence, the same freedof 
from maintenance. 


Its lighter weight and long lengths reduq 
both material and handling costs. Heno 
on multiple-duct systems, in tunnels, bridg 
structures, dams—or wherever the servi 
calls for “‘concreting-in,’’ Transite Kordu 
is your logical conduit choice. 

Making new conduit installations . . . re 
placing existing materials? Be sure you g¢ 
the new data-sheet manual on Transiti 
Korduct. It also includes new data of 
Transite Conduit. Write Johns-Manville 
22 East 40th Street, New York City. 


Johns-Manville 


TRANSITE KORDUCT J 
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Alphabetic Bookkeeping and 
Accounting Machine 


Investigate the SPEED and 
Flexibility of punched card accounting 


It isn't necessary to have a large volume of business, to benefit by the 
punched card method of accounting. This modern, widely-accepted 
method now offers an advantage to small and medium-sized companies. 


This advantage lies in the flexibility of the machine shown above. This 
one machine will take care of practically every type of utility account- 
ing. It will prepare the complete reports you need automatically from 
punched cards. Simply by altering the controls on this machine you 
can switch from Billing to Payroll to Operating Ledgers—all in a 
matter of minutes. 


Write for detailed information concerning the advantages which this 
flexibility and speed can mean to your business. 


INTERNATIONAL BUSINESS MACHINES CORPORATION 


World Headquarters Building HIME? Branch Offices in 
590 Madison Ave., New York, N. Y. Principal Cities of the World 
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RILEY PULVERIZER 


im Central Static 





Plant after plant in the Public Utility industry has swung to 
Pulverizers . .. definitely establishing Riley as one of the leade 


A few Public Utilities using Riley Pulverizers .,. 


Union Electric Light & Power, Cahokia . . . Repeat Order 
Edison Electric Illuminating Co., Boston . . . Repeat Orde 
Hartford Electric Light Co., Conn. .. . Repeat Order 
Potomac Electric Power Co., Washington, D. C. 
Oklahoma Gas & Electric Co. . . . Repeat Order 
Stamford Gas & Electric Co., Conn. 

City of Springfield, Il. 

City of Tacoma, Wash. 

Savannah Electric Co., Georgia 

Dubuque Electric Co., Iowa 

Central Iowa Power & Light Co. 

Lynn Gas & Electric Co., Mass. 

Upper Michigan Power & Light Co, 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT TACOMA 
ST. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS -MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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nless Boiler lubes 


we” J&L SEAMLESS STEEL BOILER TUBES 


and up under heat, vibration and corrosion 


—and they are easily installed 


L Seamless Steel Boiler Tubes assure 
imum safety and long life because they 
strong and durable. They have unusual 
hness and uniform metal density to 
t the destructive forces of heat, vibra- 
and corrosion. Because they are more 
tile, they roll-in faster. They save you 
rand money. 

e forging action which characterizes 
Jones & Laughlin method of seamless 
ufacture increases the strength, tough- 
sand workability of the steel. There are 
welds... no weak spots... therefore 
ecan be no failure at or near a weld. 


Inspection during every stage of manufac- 
ture assures uniform high quality tubes that 
give lasting satisfaction. 

Steam power plants, boiler makers, rail- 

roads and shipyards throughout America 
rely on J & L Seamless Boiler Tubes. For 
lower maintenance costs and quick, easy 
installation, specify 
and use Jones & 
Laughlin Seamless 
Boiler Tubes. Call 
your local Jones & 
Laughlin Boiler Tube 
distributor. 


This special bulletinon J &L 


JONES & LAUGHLIN STEEL CORPORATION = Seamless Stee! Boiler Tubes 


AMERICAN IRON ANO STEEL WORKS 
PITTSBURGH. PENNSYLVANIA 


contains valuable data. 
Your copy will be sent on 
request. Write today. 


MAKERS OF HIGH QUALITY IRON AND STEEL PRODUCTS SINCE 1850 


J &L—ALWAYS MAKING FINER CARBON STEEL PRODUCTS FOR NEW AND BETTER USES 
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HYDRAULIC TURBINES 
FRANCIS AND HIGH SPEED RUNNERS 
* Penstocks 
* Butterfly Valves 
*& Power Operated Rack Rakes 
*& Gates and Gate Hoists 
* Electrically Welded Racks 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 

















Economical Gas Purification Material 
is assured in pnt patented 


@ Prepared for all x < A ts yy @Long _ service 
standard specifi- nil . me SY chip filler. 
cations. agen 4! 


@ Rapidly revivi- 


@High sulphur ; : SPONGE fying. 
absorption. be se Ge 


@ Large surface 
area heavily im- 
pregnated with 


We also supply Connelly Selected Chip active iron 
Filler and also Connelly active hydrated id 

alkalized Iron Oxide—both superior prod- oxide. 

ucts for gas pete. Write for Bul- 

letin No. 100-B 


CONNELLY Govinior COMPANY 


CHICAGO, ILL. New England tative: T. H. Piser, Wellesley Hills, Mass. ELIZABETH, N. J. 


@ Maximum _ sus- 
tained activity. 
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NTERNATIONALS Offer the 
Best Solution to Hauling Problems 


The Milwaukee Gas Light Co., Milwaukee, Wis., finds the International Cab-Over-Engine Truck a practical 
unit on jobs like this. 


The quality built into International 
Trucks shows up to the user’s advantage 
when these units go on the job. The in- 
vestment you make in Internationals 
pays dividends in economy of operation 
and maintenance, dependability, and 
long life. Time alone has not built the 
reputation and preference for Interna- 
tionals—performance per dollar has been 
the answer. 


Today Harvester experience and high- 
grade workmanship are available in 30 
models and 99 wheelbases—ranging in 
size from Half-Ton Trucks to powerful 
Six-Wheelers. There is an Interna- 
tional Branch or Dealer near you, ready 
to show you the right truck for your 
needs. Turn your work over to Inter- 
nationals—select your trucks from this 
broad line and solve your hauling prob- 
lems the most satisfactory way. 


INTERNATIONAL HARVESTER COMPANY 


(Incorporated) 


180 North Michigan Avenue, Chicago, Illinois 


INTERNATIONAL TRUCKS 
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Barber Gas Pressure Regulator 


—Better Styled —Better Made 


HE necessity for the use of reliable gas pressure regulators on 

kitchen ranges, as well as other home and commercial gas appli- 
ances, is now widely recognized. Regulators are essential to flame 
control, safety, and fuel economy. The eye-appeal of Barber Regula- 
tors will be found wholly in keeping with up-to-date styling of today’s 
ranges. In fact the attractive appearance of Barber Regulators, 
harmonizing with modern design in most types of heating equipment, 
has induced many appliance builders to include them as standard 
equipment. 


Barber Gas Pressure Regulators are built in accordance with high 
standards of precision, and operate within a range of 3/10 pressure 
drop. Neat, compact, all-bronze body, brass working parts. Size 14” 
to 114” tested and certified by A. G. A. Testing Laboratory. For 
appliances which you sell, sponsor, or manufacture, the use of Barber 
Regulators is an additional evidence of Quality. 


BARBER 42245 BURNERS 


THE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


* aes 


—— 


Made in 4", 5%”, %", %, 
1”, 1%”, 1%”, and 2” sizes, 


Write for complete Barber Cata. 
log on Burner Units for Gas 
Appliances, Conversion Burners 
for Furnaces and Boilers, and 
Pressure Regulators. 





eWALLe 
DREADNAUGHT 


TRADE MARK 


Blow. Torches 


noted for their scientific design, rugged 
construction and low fuel consumption. 
They will operate efficiently in an in- 
verted position and at any angle and are 
manufactured from the highest grade of 
materials by experienced workmen. 


Every Dreadnaught is service-tested be- 





fore shipment, warranted to give satis- P, WALL M FG. $ UP p LY ¢ 0. 


faction and guaranteed against defects. PITTSBURGH PA 
+] s 
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LP OLELEIND LE SEI. LOE REMI ERE IR 


From the Early Period , \ 
of the Telegraph tothe present 
remarkable development in the field of Electricity 


KERITE 


has been continuously demonstrating the 
fact that it isthe most reliable and 
permanent insulation known 
THE KERITE Wis?z28¢8 COMPANY INC 


NEW YORK CHICAGO SAN FRANCISCO 








This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly October 27, 193i october 
_—_ 





a rs 


THE APEX BUILDING, WASHINGTON, D.C 


Elec. Contr. H. P. FOLEY CO., Washington, D. C. 
WIRED THROUGHOUT WITH 


CRESCENT ENDURITE 


SUPER-AGING ...... HEAT RESISTING 
INSULATED WIRE AND CABLE 


The completion of the Apex Building, housing the Federal Trade Commis- 
sion, culminates a 10 year building program that has given Washington, 
D.C. its famed Federal Triangle. Built to last for generations, the Apex 
Building is wired for permanence from cellar to roof with CRESCENT 
ENDURITE Insulated Wire and Cable. 
esciaiii tial tetas peertn ped syed nie is the i ae 
oueexaueniauae cal choice where conductors are sub- . 
CABLE ject to excessive temperature and Wire and all kinds © 
SIGNAL CABLE aging conditions; where maximum Special Cables to 
VARNISHED CAMBRIC life is of prime importance and cost meet A.S.T.M., A.RA. 


iieinieteanes ane of replacement is prohibitive. LP.C.E.A., NEMA, 


CONTROL CABLE and all Railroad, Gov- 
ee CRESCEN?) ernment and Utility 
See ewe (EER EXGN TERME Companies’ Specifce 


MAGNET WIRE ¥ 
PARKWAY CABLE tions. 
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COULDNT PASS UP 
DODGE TRUGKS 
AT THESE PRIGES 


sa 
ys Edward C. Reif, Berwyn, lll. 


“Famous Dodge Qualit 
At Today's Price a 
Big Savings” 


Say Buyers Everywhere 


ANY truck bu 

; yers are sur- 

= prised when they find out 

te easy it is to buy a new 

= ge truck right now. See 
odge dealer at once. spa 





ss is ee This adverti: 

-TON .E— Ci Ay 
body and STAKE—133’ : ap. seeriey Deparinent, 1) ision of 
extra-qu a W. B. with 12 f bogies — Oe Depentabie Ca a a Z 
value. S ality features make i net Maa sy Oana poe go : 
ee your Dodge ealee. aenestn truck - 


LIBERAL BUDGE 


Many are now operating Dodge euch becau 

down payment t and liberal terms m Aeon 

RUCK PRICES DEL VERE IN DETROIT 
(Local, State pie e nei 


popDG ET 
ding Federal Taxes. 
133-T 
133" MWEELBASE °6 Oo 4 
CHASSIS 


Inclu 
b—138 ‘w.B.. $702 


$ 
us") WnEELBASE al. 
1%-Ton Binns and Ca 
w.B . .$798 
$84 


Mi ane —116" W.B..- 

¥%-Ton Panel—116 .B..- 1%-Ton Stake— —133" 

%-Ton Express—120" a 1%-Ton Stake—1! 159” W.B 

Price ieclil front bumper, “spare tire Price includes front bumper. 
and tub . *Also gy rear en 

Other intel of % 4. 1,1%, and 3-ton, at sor 

DELIVERED PRICES IN iv YOUR 2 ScALITY SEE 





T TERMS 


se of the low 
ple to them. 


REST DO sow. give ces. TER. 


SEE YO 
our aren DEALER TODAY 
HOW-DOWN”’ OF VALUE 
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THERE’S NO JOB 
TOO TOUGH FOR 
A BAIRCO ... 


Once you let a Barco Portable Gasoline Hammer 

crack down on tough jobs, you will see it return its 

cost so quickly that it will amaze you. With inter- 

changeable tools you can break concrete, cut asphalt, 

break frozen ground, dig post holes, drill, chisel, drive 

ground rods, tamp back-fill and economically carry on 
ONE MAN your other types of hammer work. 


Transports it | While you have it in mind, write for "Catalog No. 
603" giving interesting construction details. Address: 


SAME MAN 


icine BARCO MANUFACTURING CO. 


1803 W. Winnemac Avenue, Chicago, Ill. 


BARCO Portable GASOLINE HAMMER 
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“What Kinds of Plants Use 
_—TODAY’S TAYLOR STOKERS?” 











Auto Accessories 
Automotive 
Breweries 
Central Stations 
Chemicals 

Drugs 

Glass 
Government 


Institutions 


Leather 


Linoleum 
TayLor STOKERS are responsible for low Metal Working 
cost steam generation in plants representative of 
a wide cross section of industries, institutions, and Milk Products 
municipalities! e There is one reason for this. al 
Operators can DEPEND on Taylor Stokers! e Mining 
Through constant research and constant develop- Municipalities 
ment, A-E-CO engineers are continually anticipat- 
ing industry’s needs for economy and dependa- Paper 
bility. e Today’s Taylor Stoker deserves careful ° 
investigation! Call in one of A-E-CO’s repre- Railroads 
sentatives. Get the FACTS! Schools-Colleges 


Textile 
_The BECO | 55°20 EE AU Tobaces 
aylor Stoker 


AMERICAN ENGINEERING COMPANY @3 


PHILADELPHIA, PA, e IN CANADA: AFFILIATED ENGINEERING CORPORATIONS, LTD., MONTREAL, P. @ 
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eee the land a new 
spirit is on the march—a rallying of 
“volunteers” filled with high resolve to 
carry to their fellow-Americans a better 
understanding of the business system 
under which we live and prosper. 


In more than a thousand communities, 
devoted groups of America’s two mil- 
lion business men are banded together 
and are eagerly engaged on the job of 
reselling the American System of free 
business enterprise which has given 
this nation the highest living standards 
of all times—and can continue to do so. 


We were once proud to be dubbed a 
business nation. We had come, re- 
cently, to be ashamed of that designa- 
tion. But the current interlude of “hard 
times” has now taught us once again to 
take pride—and to put faith—in the 
common sense practical method of 
providing in abundance more things 
for more people. 


Is it too much to hope that we shall 
gain our stride again? 


No—if we return to the time-tried 
American way of whole-hearted team- 
work on the part of worker, manager, 
and tool supplier (investor); if we re- 
turn to lower government expense and 
thus release more money for new enter- 
prises and business expansion; if we 
encourage — rather than hamper — the 
men who have dreams and are willing 
to dare in the industrial field. 


All of which is wrapped up and com- 
prehended in the simple phrase 


What Helps Business Helps You 


THE JOB of each man who believes these 
things is to set about immediately to convince 
his neighbors, no matter how small his circle 
of influence. 


If you want to help ask how of your local 
Chamber of Commerce or Trade Association. 





This advertisement is published by 


NATION’S BUSINESS 


—a magazine devoted to interpreting business to itself, 
and bringing about a better understanding of the intri- 
cate relations of government and business. The facts 

ublished here are indicative of its spirit and contents. 
Write for sample copy to NATION’S BUSINESS, 
WASHINGTON, D. C. 








Octobe 
—_ 


October 27, 1938 Public Utilities Fortnightly 
nn et 





Whether You Buy A Tankful Of Gasolene Or 
A Carload Of Oil—You Can Be Sure That 
CITIES SERVICE PRODUCTS Are Unsurpassed! 


THE QUALITY of Cities Service gasolenes, oils and greases is guarded 
every step of the way from the oil well to you. For Cities Service is a 
completely integrated unit in the oil industry, engaged in all phases 
of petroleum operation ... production, transportation and refining. The 
finished products, backed by 74 years of refining experience, reach 
you through 15,000 reliable outlets. The Cities Service emblem is 
your guarantee of dependable products and efficient, courteous service. 


CITIES SERVICE Serves A Nation! 
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Public Utilities ‘Fortnightly 





HE review magazine of current opinion and news re- 

lating to public utilities. Conducted as an open forum 
for the frank discussion of both sides of controversial ques- 
tions—economic, legal and financial; also gives trends in 
the present-day control of these companies—governmental 
competition—state and Federal regulation. 


{| Issued every other Thursday—26 numbers a year—annual 
subscription $15.00. 


{| The only magazine furnishing current and vital informa- 
tion on all subjects involving the financing, operation, and 
management of public utilities under governmental regu- 
lation and competition. 


| A magazine of unusual value and current stimulation to 
all persons holding positions with, or having a financial 
interest in, public utilities. 





ORDER FORM 


PUBLIC UTILITIES FORTNIGHTLY 
1038 Munsey Building, Washington, D. C. 





Please forward, prepaid, to the undersigned, Public Utilities Fortnightly 
(26 issues), at $15.00, beginning with the current issue. 


Name 





Address 
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INTHE LIGHTING FIELD 


Above: “Direct-Indirect’’ “lumi- 
naire for store lighting. Similar 
design is also available for in- 
direct type lighting. With gen- 
uine ALZAK aluminum reflector. 


The 


Above: ‘“Magiclite’’ for store 
lighting, features the amazing new 
LOUVRE LENS. Brings richness, 
color, “snap” into merchandise 
displays. 


To left: New ALZAK aluminum 
industrial reflector. With proper 
spacing, delivers 30% more light 
—also a “whiter” light. ALZAK 
is tough—does not chip, break, 
or peel. 


TEDWIN F. 





Lighting developments by GUTH 
have increased the tempo of 
"Better Light — Better Sight.” 
Lighting departments of power 
companies specify this leading 
line with justifiable confidence. 
SUPER-ILLUMINATOR, YORK, 
ZEPHYR, etc. are naticnally- 
known indirect luminaires. A re- 
cent indirect lighting develop- 
ment by GUTH is OPTILUX, an 
enclosed unit that cuts mainte- 
nance costs and increases op- 
erating efficiency by 15% to 
20%. New store lighting de- 
velopments are LOUVRE LENS 
and EXCELUX—"'light-blasters" 
for merchandise displays. For 
industry, ALZAK ALUMINUM 
reflectors produce as much as 
30% more light—and "whiter" 
light. 


Write for catalog No. 34 and the 
new EXCELUX broadside. 








2615 WASHINGTON BLVD. 





(Com PANY 


ST. LOUIS, MO. 


Progressive Development im the Lighting Ant Since 1902 
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Made in 
METALS and ALLOYS 


demanded 
by your 


requirements 


a 
VALVES 


In the selection of Nordstrom Lubricated Valves you may 
choose the most desirable metal including all-iron, Nordco Steel, 
Bronze, Mercoloy, Aluminum, Aluminum Bronze, Nickel Bronze, 
Silicon Bronze, Brass, Stainless Steel and Nickel. Included are 
such corrosion-resistant alloys as: Monel, Everdur, Ilium, Duri- 
met, Enduro and Hastelloy. Request Bulletins. Products— 
Nordstrom Valves; Emco Gas Meters and Regulators; Pitts- 
burgh Liquid Meters. 


MERCO NORDSTROM VALYE CO. 
A Subsidiary of Pittsburgh Equitable Meter Co. 








Main Office: Pittsburgh, Pa. Branch Offices: New York City, Buffalo, Philadelphia, Columbia, 
Memphis, Chicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oakland. Canadian 
Licensees: Peacock Brothers, Ltd., Montreal. European Licensees: Audley Engineering Co., Ltd., 
Newport, Shropshire, England. 


NORDSTROM VALVES 
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HOOSIER ENGINEERING 


CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 


Canadian Hoosier Engineering Company, Lid. 
Montreal 


ERECTORS OF TRANSMISSION LINES 
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STEPPING AHEAD 
...With Walker 


Every improvement, every feature, every requirement of best engineer- 
ing practice is included in these Meter Boxes. Built to save you time in 
mounting and wiring—yet offer a good job of wiring everytime, these 
Meter Boxes are just what the industry has long waited for. In the words 
of the industry they are next to perfection. 


Left: Catalogue No. 
W-140-2V with cover 


removed. 


Right: Catalogue 
No. W-140-1V. 


Below: Catalogue 
No. W-140-2H. 


In addition to saving wiring time, 
these Meter Boxes add quality and 
beauty to any home or office. The 
cost? Very moderate. 


Write today for Catalogue 


WALKER 
ELECTRICAL CO. 
Atlanta, Ga. 
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@ Theoretically, although it had never been 
done before, engineers knew that if a stoker 
could maintain an even fuel bed, it would 
minimize draft problems, permit the efficient 
burning of low cost coals — and surpass in 
performance all existing stokers. Scores of 
engineers tried to secure this even fuel bed 
effect. Stowe Stoker engineers, and only Stowe 
Stoker engineers, succeeded. They conceived 
and perfected ‘‘compensating feed.” 
“Compensating feed’’ maintains the fuel bed 
automatically at an even depth, side to side 
and front to rear... and moves it toward the 
ash hoppers at constantly diminishing speed so 
that it does not burn thinner and thinner. It 
reduces carbon loss in the ash sometimes by a 
full 50% and minimizes draft problems. Com- 
partmented wind boxes, and long rear arches, 


Public Utilities Fortnightly 


We, PS 


VIP OFIT: 


uate 





are no longer necessary. A less costly furnace 
chamber results. The formation of hills and the 
ramming of the fuel bed into piles cannot occur. 
A uniform burning rate over the entire grate 
area, and more rapid pickup are secured. 
Today you will find these modern, more 
efficient stokers, that have been characterized 
by impartial observers as the biggest forward 
step in mechanical firing in the last 10 years — 
in service from Arkansas to Massachusetts. 
They are the logical first choice for any new 
boiler or modernization proj- 
ect. May we send you more 
complete details and a fully 
descriptive catalog? It will 
pay you to investigate 
Stowe Stokers’ possibilities 
for your plant. 


THE JOHNSTON and JENNINGS CO., 977 Addison Rd., Cleveland, Ohio 
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EMCO 
Balanced Valve Regulators 


Built for either high or low pressure 
regulation. EMCO Regulators have 
the exclusive removable and inter- 
changeable valve bowl feature, which 
permits repairs to be made in the line 
with only a slight interruption in 
service. 

Pilot Loading or Pilot Control Sys- 
tems can be readily applied to EMCO 
Regulators. 


EMCO 


EMCO 
Orifice Meters 


The design teatures of EMCO Orifice 
Meters include the use of stainless 
steel for all internal parts; entirely 
independent differential and static 
units; no angularity error; smooth, 
accurate differential movement ob- 
tained through the use of exception- 
ally large float; moisture-proof case 
and an i lded ste | ifald 





EMCO 
Domestic Gas Meters 


Ejector Service Regulators 


Especially designed and built for 
domestic service and will operate 
under high or low pressure. In- 
creased capacity and automatic load- 
ing with a marked decrease in pres- 
sure variations is made possible 
through the application of the ejector 

rinciple of flow control in the regu- 
ator valve chamber. 


Made 1n four types; the Standard, 
Curb Box, Tin and Ironclad. Each 
type is particularly qualified to fulfill 
the accurate measurement require- 
ments of a specific domestic service. 
All are carefully constructed from 
the finest selected materials. 


EMCO Large Capacity 


Pressed Steel Meters 


EMCO 
Field Regulators 


Made in both Spring and Lever and 
Weight types. Especially designed for 
pipe line installations where a group 
of consumers are served directly from 
a high pressure transmission line or 
where a single customer must be 
served through a long service line. 


equipped with EMCORECTOR 


The pressed steel construction makes 
an extremely strong, yet light and 
compact, meter for large capacity 
measurement. They have all the in- 
herent simplicity and accurate meas- 
urement qualities of the well known 
EMCO line. Built in two sizes, hav- 
ing maximum capacities of 6,000 and 
10,000 cu. ft. per hour respectively. 


PITTSBURGH EQUITABLE METER COMPANY 


MERCO NORDSTROM VALVE CO. 


DES MOINES - CHICAGO - COLUMBIA 
MEMPHIS - OAKLAND - HOUSTON 


NEWYORK-BUFFALO- PHILADELPHIA < - “yyy: 
KANSAS CITY - TULSA- LOS ANGELES Wain Offices - PITTSBURGH, PA 
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PROFESSIONAL DIRECTORY 


@ This page is reserved for engineers and engineering concerns especially equipped by 
experience and trained personnel to serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, design and construction. « 














INVESTIGATIONS e 


CHICAGO + MILWAUKEE - 


NEW YORK - 


THE AMERIGAN APPRAISAL GOMPANY 


VALUATIONS « REPORTS 


PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
WASHINGTON - 


And Other Principal Cities 








CONSTRUCTION 
OPERATING COSTS 


CHICAGO PHILADELPHIA 


eon SHOT, Bacon « Davis, anc. ware case 


Engineers 
VALUATIONS AND REPORTS 
NEW YORK 


APPRAISALS 
INTANGIBLES 


DALLAS WASHINGTON 








CHICAGO 


NEW YORK 


SANDERSON & PORTER 


ENGINEERS 
VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


SAN FRANCISCO 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


JACKSON & MORELAND 
ENGiNEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








EARL L. CARTER 
Consulting Engineer 
REGISTERED IN INDIANA AND NEW YORK 
PUBLIC UTILITY 
VALUATIONS AND REPORTS 
814 Electric Building Indianapolis, Ind. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
trate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








EDWARD J. CHENEY 


ENGINEER 
Public Utility Problems 


61 BROADWAY NEW YORK 











SPOONER & MERRILL, INC. 
Consulting Engineers 


Design—Supervision of Construction 
—Reports—Examinations—Valuations 


20 North Wacker Drive Chicago, Ill. 
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3258 : 


OOK OVER THIS GROUP of fine new “Eveready” on-the-job flash- 
lights, specially designed to meet the special needs of oil men 
and electricians. 


The new WATERPROOF Flashlights, 3354 and 3254, are completely 
covered, switch-and-all, with a soft rubber sleeve. Unbreakable 
lenses, chrome plated reflectors. Proof against hot wires, acids, 
gasoline, oil, alcohol, greases and dirt. 


The two and three cell general purpose Industrial Flashlights, 
3251 and 3351, have unbreakable lenses, hand-replaceable switches 
are cased in semi-hard rubber. Safe with “hot stuff.” Unaffected by 
water, oil, gasoline, alcohol, acids or dropping impact. No. 3258, 
the new Flexible Extension Flashlight, answers the demand for a 
safe light for inspecting moving machinery, railway journal boxes, 
drums, barrels, sounding pipes. 


NATIONAL CARBON COMPANY, INC. 


General Offices: New York, N. Y.; Branches: Chicago, San Francisco 


Unit of Union Carbide [Tlf and Carbon Corporation 
The word “Eveready” is the trade-mark of National Carbon Co., Inc. 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 
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Cleaner! 





Lower Cost 





Pipe Cutting 


with this speedy more durable FRIEQIID Wheel Blade Cutter 


RIZAID Tools are designed to save working ordinary cutter wheels need replacing. And the 
time, do better work. Millions of them in use housing is guaranteed warp-proof—always cuts 
have proved their cash economy throughout  trye, twirls easily to your pipe size. 

industry. 

That’s true of this cutter. The thin bladed Try this tool of the smart buyer and the ex- 
wheel—coined out of tool steel, hammered, pert user. Save your employees time and your 
heat-treated and assembled in a solid hub—has Company expense with the FRIZQ0 Cutter 
the extra stamina to keep on rolling readily that gives you far more cuts per wheel-blade. 
cleanly through all kinds of pipe long after Buy from your Supply House—now. 





The Ridge Tool Co., Elyria, Ohio 


this Housing ever 


Steg h No More Wrench Housing Repairs 
—— That guarantee keeps RIEZQ0I> Wrenches on the 
: job, saves expense. Buy the RITZADID from your 
Supply House. 


ad eo a | ee) 
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“0:K.... WE'RE ON THE WAY...’ 


PEED when you need it most—that’s what 
short-wave radio. now puts at youf ‘com- 
mand. In cases of emergency, that is, where life 
or property is threatened, power companies— 
among others—now havé for their use tén high- 
frequency radio channels. These have recently 


been. assigned by the Federal Communications 


Commission: 


Already one power company has a radio. com~ 
munication system in Operation, and a second 
company is now installing one. In this newest 
hookup, two: supervigors’ cars will utilize two- 
Way radio, and ten serwice trucks will be equipped 
with receivers.. Whenjan:entergency, call reaches 
the trouble-call:board;'the call will be dispatched 
over an ultra-high-frequency transmitter, con- 
veying instructions to the service trucks. The 


supervisors will be able’ to talk with the di 
patcher immediately, if necessary. After afrivin 
at the scene of the trouble, they can discuss t 
emergency with him and-call’ for assistance 4 
directions,“as needed. This radio equipment wi 
be ready to sérvé at any time, day or night. 


Speed is the.keynote of this newest aid in redud 
ing the hazards of power transmission and dis 
tribition: In’ addition to its assistance in aq 
cident prevention .and™ control, two-way radi 
will; in many cases, permit significant savings ! 


answering emergency Calls. 


General Electtic’s: years. of work in short-wav 
radio Communication havercénttibuted muth t 
the sufe operation and low cost of this 7 uipment 
It is this kind of progress-that you encourage bf 
your purchases of Gerieral Electric equipment 


GENERAL @ ELECTRIC 








